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BASTARDY 
R.S. 9:18-32 does not prohibit cross examination of 
the mother in a filiation trial as to her testimony 
at the preliminary examination for the purpose of 
attacking her credibility by establishing she gave 
materially contradictory testimony there. Union 
v. Bobsby 


BROKERS 
The requirement of R.S. 21:5-9 that a broker’s au- 
thorization to sell real estate must be in writing 
does not extend to a subsequent variation in the 
terms of sale acquiesced in by the seller. Mar- 


AGENCY 

Verdict against corporate defendant based on agree- 
ment made by its treasurer cannot stand in ab- 
sence of proof of special or apparent authority 
even though no request to charge on the ques- 
tion of authority was submitted. Gabriel v. Auf 
Der Heide ants : 
attorney representing a buyer does not as such 
have implied authority to extend the time for 
perfcrmance of the sales contract. Hodes v. 
Dunsky 


BAILMENTS 
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SACTIONS tas. 

= An action by a creditor of a decedent to enforce a 
lien for his debt against assets of the decedent 


distributed to a legatee without provision for 
payment of the debt is cognizable in equity. 
Copeland v. Claflin : 
creditor of a corporation may maintain an action 
in equity to impress a lien on assets .of the 
corperaticn trensferred by a_ director-trustee 
in dissolution of the corporation to herself with- 
out provision for payment of the debt. Copeland 
v. Claflin ee 
absence of covenant that no action shall be 
brought until there has been arbitration is no 
bar to action at law though the action may be 
staved under R. S. 2:40-14 if issue is “referable 
to arbitration”. Rosenthal v. Berman ; 

The stay of action provision of R.S. 2:49-14 applies 
whether the arbitration agreed upon is to be 
held within or outside the state. Rosenthal v. 
Berman 

If some of the parties to an action at law 
by an agreement to arbitrate and some are not, 
the action cannot be stayed as against those with 
whom there is no obligation to arbitrate. Rosen- 
thal v. Berman 

The court must have considerable leeway in de- 
termining whether an action at law must be 
stayed pending arbitration and can impose ap- 
propriate conditions if a stay is granted. Rosen- 
thal v. Berman 

An action based on a statute directing salary in- 
creases for county employees is not an action in 
debt. Miller v. Hudson 


DMINISTRATION 

When an application for administration 
is properly before the court, the court may ap- 
point the applicant, his nominee or such prop- 
er person as will accept the appointment. Simoni 
v. D'Ippolito 

frer the expiration of days trom the death 

decedent intestate, a consul of a foreign country 
which has the right and privilege of applying 
for administration where decedent was a nation- 
al of such foreign country or the heirs and next 
of kin are nationals thereof, but his right is 
neither exclusive nor superior. Simoni v. D’Ip- 
polito 


efter 40 days 


ADMINISTRATIVE LAW 


The legislature may, and in the case of the turnpike 
authority did, grant the power to take public 
lands without the consent of the municipality 
involved. Newark v. Turnpike Authority 

The courts will not interfere with an exercise of dis- 
cretionary power vested in a legislative agency 
unless there was a palpable abuse of discretion, 
ie. the ecticn was arbitrary and capricicus. 
Newark v. Turnpike Authority : a ae 

A legislative grant of the power of eminent domain 
to take such land “which (the agency) may de- 
termine is reasonably necessary” for its pro- 
jects or purposes is valid and establishes a suf- 
ficient standard, where the purposes and power 
of the agency are otherwise sufficiently delineat- 
ed. Newark v. Turnpike Authority 

statutory provision that an administrative hearing 
officer shail not be bound by rules of evidence, 
ices not authorize the use of exparte evidence 
as a basis for his findings, without full disclosure 
thereof on the record. Carbone v. Atlantic 

An administrative officer cannot, in periorming a 
quasi-judicial function, base his determination 
upon information obtained from records and in- 
terviews not incorporated in the record of the 
hearing and which interested parties have had 
no opportunity to rebut or cross-examine upon. 
Carbone v. Atlantic 

In the absence of fraud or malice a public officer is 
exempt from civil liability for discretionary acts 
done in behalf of the public which are colorably 
though not really, within his jurisdiction. 
Hester v. Miller 

DOPTION 

A foreign adoptee is entitled to inherit New Jersey 
lands of his adopting parent upon the parents 
death intestate; Frey v. Nielsen overruled. Grea- 
ves v. Fogel ‘ 

A foreign decree of adoption will not be recognized 
in New Jersey where the foreign proceeding 
does not conform to our public policy. Guaran- 
tee Trust v. Gillies : 

A foreign adoption is, under international comity, 
entitled to recognition if the law of the foreign 
country cn adepiicn is esseniizlly the seme as 
the local law on the subject, but not if it is so 
different that recognizing it would violate local 
policy. Guarantee Trust v. Gillies : 

New Jersey will not recognize a foreign adoption 
where the child had not lived in the home of 
the alleged adopting parents. Guarantee Trust 
v. Gillies 

DAVITS 

Requirement of Rule 3:43-3 that affidavits used on 
motions shall set forth oniv competent admissible 
evidence held applicable to wage execution ap- 
plications. South Orange v. Albanese:. 
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A bailee may make a qualified refusal to deliver 
goods to a third person under circumstance which 
would lead a reasonable man to believe such third 
person is not entitled to possession, if made in 
good faith to enable him to inquire into the rights 
of the demandant. White v. Goldberg 

A qualified refusal by a bailee to surrender the goods 
to the demandant based upon reasons which do 
not justify it, makes the bailee liable though there 
were proper grounds for some other qualification. 
White v. Goidberg 

Under RS. 46:36-1 contributory negligence of an 
agent or employee of a bailee is imputable to the 
bailor in an action by the bailor against a 3rd 
party tort feasor. as long as the agent or employee 
was in lawful control or possession of the chattel 
and regardless of whether he was at the time act- 
ing within the scope of his employment. Motor- 
lease v. Mulroony 

Judgment in negligence 
and bailee is not res judicata in action between 
bailor and the 3rd party. Motorlease v. Mulroony 

While a bailee cannot so cawtract as to effectuate a 
complete exemption from liability for losses re- 
sulting from its negligence. the parties may by 
mutual agreement diminish the pecuniary liability 
of the bailee. Silvestri v. South Orange 

A written signed agreement entered into between 
bailor and bailee two days before actual bailment 
which limits the liability of the bailee in the event 
of loss, is binding on the parties in the absence 
of actual fraud. Silvestri v. South Orange 

Proof by a bailee that bailed goods were destroyed by 
fire, without further exculpation, is not sufficient 
to rebut the presumption of negligence arising 
from failure to return the bailed goods and does 
not cast upon the bailor the burden of proving 
the attendant facts. Hoppers v. Red Bank 

Proof that bailed goods were destroyed by a fire 
without adequate explanation of the cause and 
nature of the fire or of the steps taken to pre- 
vent the extensive loss which ensued held in- 
sufficient to take from the jury the issue of the 
bailee’s negligence. Hoopers v. Red Bank 


BANKING 


A release clause printed on a stop payment notice 
card signed by the depositor is withcut consider- 
ation unless specially bargained for and does not 
bar the depositor’s right to recover a disburse- 
ment made hy the bank contrary to the stop pay- 
ment notice. Reinhardt v. Passaic-Clifton 

Where a bank receives timely notice to stop payment 
on an outstanding check it is under obligation to 
respect it and is liable for funds disbursed con- 
trary to the stop notice. Reinhardt v. Passaic- 


a bank contrary to a stop payment notice is con- 
tractual and independent of any issue of negli- 
gence on the bank's part or of the issues between 
the depositor and the payee. Reinhards v. 
Passaic-Clifton re 


BANKRUPTCY 


Acceptance of a note for non-dischargeable debt will 
only render the debt dischargeable if the note 
was given and accepted in satisfaction of and as a 
waiver of the antecedent right of action. Dick 
v. Dick oe 

A discharge of the bankrupt is no bar to a subsequent 
action on a debt not dischargeable in the bank- 
ruptcy even though it may be provable therein 
and: share in the distribution. Dick v. Dick .... 

The acceptance of a note as evidence of or as security 
for an indebtedness not dischargeable in bank- 
ruptcy. does not change the nature of the indebt- 
edness so as to make it dischargeable. Dick v. 


In re Italian Cook Oil Co. 

Fraudulent Conveyances under Section 67(d) of the 
Bankruptcy Act by Hon. Charles H. Weelans .. 

Unclaimed dividends awerded to creditors. In re: 
Thompson 

A renewal loan secured by false financial statement 
as a result of which the borrower secured can- 
cellation of the old loan, reduction of payments 
and additional cash, is not discharged by bank- 
ruptcy and the borrower remains liable for the 
entire loan. Personal Finance v. Burns 


BAR ASSOCIATIONS 


State Bar Committee Reports 93,121,161.177, 401, 
Report of A.B.A. Committee on Communist Tactics, 
Strategy and Objectives 


BAR EXAMINATIONS 


Attorneys, January 1951 
Attorneys, June 1951 
Attorneys, October 1951 
Counsellors, May 1951 
Counsellors, October 1951 
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297 
297 
393 
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schalk v. Webe: 


it it designates the property and fixes the rate 
of commission on the dollar. Marschalk v. Weber 

Provisions in brokers contract that commissions are 
not to be payable until closing of title, and the 
like, will not defeat brokers right to commission 
where the event on which payment is to be due 
fails to materialize because of vendor's own 
malfeasance or capricious refusal to perform 
his agreement. Marschalk v. Weber 

Provision in broker's authorizing that seller’s accept- 
ance of other terms shall be in writing may be 
waived by the seller and such waiver may be 
established by seller's conduct. Marschalk v. 
Weber 

The defense that plaintiff was not a licensed broker 
as required by R.S. 45:15 is an affirmative defense 
which should be affirmatively pleaded under Rule 
3:8-3 and set forth in the pretrial order. Solomon 
v. Goldberg 

The public policy of this state is not to lend unlicens- 
ed real estate brokers the aid of the courts to 
enforce their brokerage agreements. Solomon v. 
Goldberg 

An agreement to sell the real estate of another and 
to share the profits realized on any sale negotiat- 
ed is a brokerage agreement subject to the pro- 
visions of R.S. 45:15 and the requirement therein 
of a broker’s licens.. Solomon v. Goldberg 

A sale by an owner under a binding agreement of 
sale, acts as revocation of a revocable brokerage 
agreement where insufficient time has elapsed 
between such sale and performance by the broker 
to give reasonable opportunity for notice to the 
broker. Romine v. Greene : 

A broker retained to sell property earns his commis- 
sion when he produces a buyer ready willing and 
able to buy on the terms offered, unless the brok- 
ers, power had been revoked prior thereto by 
notice of revocation. Romine v. Greene 

A broker cannot be deprived of an earned commission 
merely because the owner is at the time engaged 
in negotiations for sale to a purchaser of his own 
procuring. Romine v. Greene 

A broker who negotiates a sale of a going business 
including the lease therefor is barred by RS. 
45:15 from recovering commissions unless he is 
a licensed real estate broker. Cohen v. Scola 


CANCELLATION 


Cancellation of a document may be ordered in equity 
even where no fraud or mistake in its issuance 
exists, if it may be used vexatiously against the 
one seeking cancellation, but such relief will 
generally be denied where an action at law has 
been commenced on the document and the remedy 
or defense at law is compleie. East Newark v., 


Dolan 


CARRIERS 


Though the overcrowding of a bus is not negligence 
per se, the carrier's duty is to exercise a degree 
of care for the passengers’ safety which is com- 
mensurate with the risk of danger likely to arise 
from crowding which reasonable foresight should 
anticipate. Miller v. Public Service ne 

Held, proof that passenger was pushed from over- 
crowded bus while alighting and that operator 
had done nothing other than bring bus to stop and 
open door, sufficient to raise prima facie case of 
negligence. Miller v. Public Service 


CHANCERY PRA&A.CTICE 


The execution by the plaintiff of affidavits in the 
cause containing knowingly false statements con- 
stitutes unclean hands requiring dismissal of the 
action. Landau and Cohn vy. Rosenbaum, et als.. 


CHATTEL MORTGAGES 


A valid chattel mortgage made in New York on 
chattels in New York continues its efficacy though 
the chattels are thereafter removed to New Jersey 
with the mortgagees consent. Reconstruction Fin- 
ance Corp. v. Weiner 


CHECKS 


The rule that a cancelled check in the hands of a 
payee is prima facie evidence that it was given 
in payment of a debt gives way where there is 
direct evidence that it was given for another pur- 
pose. Leary v. Gledhill 

The depositor’s right to recover funds disbursed by a 
bank contrary to a stop payment notice is con- 
tractual and independent of any issue of negli- 
gence on the bank’s part or of the issues between 
the depositor and the payee. Reinhardt v. Pas- 
saic-Clifton 

Where a bank receives timely notice to stop payment 
on an outstanding check it is under obligation 
to respect it and is liable for funds disbursed 
contrary to the stop notice. Reinhardt v. Pas- 
saic-Clifton 

(Continued on next page) 
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A release clause printed on a stop payment notice 
card signed by the depositor is without consider- 
ation unless specially bargained tor and does not 
bar the depositor’s right to recover a disburse- 
ment made by the bank contrary to the stop pay- 
ment notice. Reinhardt v. Passaic-Clifton 

CHILDREN 

An employer of a child under sixteen for work in, 
about or in connection with power driven mach- 
inery contrary to R.S. 34:2-21.17 is not liable 
thereby for injuries sustained by the minor un- 
less there was a causal connection between his 
injury and power-drive machinery. Ludwig v. 
Kirby, et als 

It is the duty of an employer to provide a safe place 
to work and when a minor is involved to explain 
to him fully, in a manner suited to his youth and 
inexperience, the hazards involved which would 
not be obvious to him, and how to avoid them 
Ludwig v. Kirby, et als 

CIRCUMSTANTIAL EVIDENCE 

In order to justify a conviction on circumstantial evi- 
dence, the circumstances on which the State relies 
must be consistent with defendant’s guilt and 
must also be inconsistent with any rational theory 
of innocence. State Fox 

In the absence of direct evidence, negligence must 
be established by such circumstantia! evidence 
as would justify the inference that the injury was 
caused by defendant’s wrongful act and would 
exclude the idea that it was due to some cause 
with which defendant was not connected. Han- 
gen Ww. soamie Piteher Gea... .<...25 6.000560 ee new 

COMMISSIONS 

An employee's right to commissions on transactions 
consummated before termination of his employ- 
ment is not destroyed by his violation of a re- 
strictive covenant after such termination. Roth- 
man v. MacLain 

COMMON LAW MARRIAGE 

The words required to create a common law mar- 
riage must be used in praesenti and not in futuro. 
Jordan v. Mahon 

Where one asserting a common jaw marriage under 
Pennsylvania law relies on a punative contract 
which is legally insufficient to establish such 
marriage, the presumptions which might other- 
wise arise from cohabitation and reputation are 
immaterial. Jordan v. Mahon 

The placing of a wedding ring by a man on a woman’s 
finger and her retention of it indicate an intent 
to have a present legal union. Jordan v. Mohan 

In determining whether the parties expressed an 
intent to effect a present marriage, as distinguish- 
ed from an intent to marry in the future, the 
court is not limited to the literal meaning of the 
words used but may also consider their contem- 
poraneous conduct and the surrounding circum- 
stances. Jordan v. Mohan 

Mutual consent and an intention to effect a present 
marriage, are the essentials of a common law 
marriage. Jordan v. Mohan 

CONDEMNATION 

The interest allowable on an award where possession 
is taken before payment is made, is not strictly 
as damages for the taking at the maximum legal 
rate, but as an equitable mode of compensating 
the owner for the necessary delay in ascertain- 
ing the ultimate award. Bergen v. Little Ferry .. 

The interest allowable on an award where 
sion is taken before payment is made, is subject 
to the court's discretion, may be fixed by the 
court or the jury, and is not barred by the fact 
that the ultimate award is less than the amount 
fixed by the condemnation commissioners. Bergen 
MMC ORIEN, ne a oar hta noises Ce yates haaaes 

Evidence of tax valuation is not admissible for the 
purpose of fixing the value of the lands in con- 
demnation. Bergen v. Little Ferry 

Where the condemnor by virtue of statutory author- 
ity enters into possession of the property before 


posses- 


the fixing of just compensation. interest on the 
ultimate award is allowable as part of the just 
compensation to which the owner is entitled. 
eeeen Sr SEGRE OTT oooh es ax. 4 iss etaewie orn dae awit 


CONDONATION 
An act of sexual intercourse engag in for the ex- 
press purpose of destroying the spouse's cause of 
action is not available as condonation. Sabia v. 
MINER ee er rece cE tre os vel sue Geis mie et ister ele 
Condonation available 
Bs ma detense. Sabin V, Sabla: ......0c0cs ecsicn 
Condonation is always conditional: it is void if the 
offending spouse thereafter continues the matri- 
monial offense or commits another one. Sabia v. 
Sabia 
CONFESSIONS 
An unsigned statement or confession, even if steno- 
graphically taken, < not admissible in evidence in 
a criminal trial, unless it has been read to or by 
the defendant and its correctness acknowledged 
by him in some fashion. State v. Cleveland 
a criminal cause has absolute 


fraudulently obtained is not 


A defendant in no 
right to an inspection of his own confession but 
may make an application. addressed to the trial 
court’s discretion, for such inspection. State v. 
ROIRR cei oa noite iprarpistva Say ote Bye Wate iaN ferepn a loeb 
The trial court has no right to suppress a confession 
in advance of trial. State v. Cicenia ............ 
CONFLICTS 


A valid chattel mortgage made in New York on chat- 
tels in New York continues its efficacy though the 
chattels are thereafter removed to New Jersey 


with the mortgagees consent. -Reconstruction 
Prmenbe GOLD. W. WRIT, oo. o5 onc abide ws. s-0/0:80'0' 
Conflicting state laws in death actions. Quinn v. 
TARO Ss corti leatht Su gicnng mc iw anc es Siw ame aise 


Where a transaction is governed by foreign law and 
the parties fail to prove the foreign law, the 
court will assume the parties acquiesce in the 
application of the law of the forum and will apply 
that law unless factors present make it unreason- 
able for the court to indulge in any presumption. 
Leary v. Gledhill 

Statutes of limitations as to suit are generally limita- 
tions on.procedure governed by the law of the 
forum and not by the state in which the cause 
arose. Whitehead v. Villapiano 
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CONSTITUTIONAL LAW 
The pri ciple that a defendant who participates in a 
foreign divorce is thereafter barred from attack- 
ing its validity in another jurisdiction, applies 
only where there was a true adversary proceed- 
ing where the parties are represented by counsel 
of their independent choice. Staedler v. Staedler 
A foreign decree of divorce admittedly obtained by 
a fraud on the court granting same whereby that 
court’s lack of jurisdiction was concealed from 
it and that court falsely led to believe it had juris- 
diction, is not entitled to full faith and credit 
though the defendant entered an appearance in 
the cause and filed answer therein. Staedler v. 
Staedler 
The right of trial by jury guaranteed by Art. I par. 
9 of the 1947 Constitution is that right which ex- 
isted under common law and does not extend to 
a right of trial by jury conferred by statute after 
the Constitution of 1776. Montclair v. Stonoyevich 
There is no right to trial by jury on an appeal from 
a municipal court conviction. Montclair v. Stono- 
yevich 
There was no right of trial by jury in minor crimes 
or offenses at the common law. Montclair v. 
Stonoyevich 


legislature can constitutionally grant and re- 
peal a right of trial by jury in matters where such 
right did not exist under the common law. 
Montclair v. epi sales sasha lo lectaeasPehee reese ereps 
The requirement of R.S. 40:72-1 that a city Com- 
missicner shall have been a resident of the muni- 
cipality for at least 2 years preceding his election 

or have voted in the municipality at the two 
general! elections preceding his election is reason- 
able and valid. Stothers v. Martini 
The Legislature may constitutionally prescribe rea- 
sonable qualifications for elective municipal of- 
fices. Stothers v. Martini 
The constitutional guarantees of a public trial etc. do 
not require the accused’s presence when the jury 
reports its verdict. In re Graham 
The rendition of a jury’s verdict in the absence of 
the accused, prior to the effective date of Rule 
2:10-2, did not void a judgment of conviction 
where the charge was for a crime other than a 
common law felony. In re Graham 
The provision of Rule 1:2-20 (a) directing the appel- 
late court to set aside verdicts “contrary to the 
weight of the evidence” does not violate the con- 
stitutional right of trial by jury nor the constitu- 
tional jurisdiction of the inferior court. Hager 
NESTRCIID © oa Cie acd hos eee ie ate Ione Sa rateratnena he aKa alee 
Trial by jury may be constitutionally waived by 
counsel ae the parties, pursuant to Rule 3:38-1. 
Plaza RA os feck cae oar een erate eee 

An order or decree which, by the law of the State in 
which it is entered remains subject to the discre- 
tion of the court entering it so that it may be 
modified or annulled even as to payments in ar- 
rears under its terms, is not such final judgment 

or decree as is entitled to full faith and credit 
under the Federal Constitution. Frank v. Frank 
Art IV. Sec. III, par. 2 of the Constitution does not 
extend the original jurisdiction of the Superior 
Court into that of the inferior courts except as 
the courts to which it is the successor had such 
gemnconny Borawick VieBatba s1i.56s0yeeera ss 
2:173-22(b). which makes advocating that per- 
sons oul not enlist in the military forces of the 
United States a high misdemeanor, does not vio- 
late the constitutional guarantee of free speech. 
State De Fillipis 
The Communists: A Memorandum of Law 
Coming Cases, by Mordecai M. Merker 
Our rules that the examination of the person of an 
accused after his arrest does not constitute un- 
reasonable search, and that evidence procured 
by an unjustified search is admissible if eviden- 
tial per reaffirmed. State v. Alexander 
taking of a defendant's blood for a blood test 
to determine his blood type. without his consent, 
and the introduction of evidence thereof, does not 
violate his right against self incrimination or 
against reasonable search and seizure. State v. 
Alexander 


The 


RS. 


For 


se, 


The 


The privilege against self incrimination relates to 
ccmpulsory oral or testimonial evidence by the 
accused as distinguished from real evidence. State 
v. Alexander 

Conviction or acquittal on separate indictments for 
separate specific crimes each containing aver- 
ments of former convictions to bring the sentence 
under the Habitual Criminal Act does not con- 
stitute double jeopardy. State McBride 

Deprivaticn of the right to counsel is a legally suffi- 
cient ground for habeas corpus to review a con- 
viction, and an application based thereon should 
not be denied because of delay in its making 
without more. State v. Ballard 

The right to counsel is fully met when defendants, 
by their own choice, retain as counsel a member 
of the bar of another state. State v. Miller 

Mere recital in a foreign divorce decree that the ali- 
mony provisions thereof are in accordance with 
prior agreement between the parties is not suf- 
ficient to justify a finding of lack of jurisdiction 
or to deny the cecree full faith and credit. White- 
head v. Villapiano 

Generally, arrearages of alimony due under a foreign 
divorce are vested and absolute and are protected 
by the full faith and credit clause. Whitehead v. 
Villapiano 

Our courts are not obliged to give full faith and credit 
to provisions of foreign judgments calling for 
security for performance of that judgment. White- 
head v. Villapiano 


CONTEMPT 
In a proceeding for contempt not committed in the 
presence of the court, the contemnor must be 
fairly appraised of the essential facts constituting 

the contempt charged and cannot be adjudged in 
contempt fer matters other than or beyond those 
charged. State v. Chaffman 
The validity of an order for temporary alimony can- 
not be attacked in contempt proceedings based 
thereon except on the ground of lack of juris- 
diction. Kerkos v. Kerkos . 
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Civil contempt proceedings in matrimonial actions 
may be initiated by notice but the preferable pro- 
cedure is by order to show cause. Kerkos vy. 
Kerkos 

A criminal contempt is one in personam in w hich the 

court can acquire jurisdiction over the person 

only by service of process or notice on the alleged 
ccntemnor within the State or by his voluntary 
appearance. Swanson v. Swanson 
rule of immunity of non resident litigants from 
service while attending trials does not apply to 
service in contempt proceedings but this does not 
mean that in criminal contempt proceedings ser- 
vice can be made outside the jurisdiction of the 


The 


court hearing the main case. Swanson v. Swanson 36 
In contempt facie curiae. no notice to the offender is” 


necessary. but where the contempr depends on 
proof other than from the judge himself. the 
better practice is to proceed by order to show 
cause. Swanson v. Swanson 


CONTRACTS 
Provision in broker 


*s authorizing that seller's accept- 
ance of other terms shall be in writing may be 
waived by the seller and such waiver may be 
established by seller's conduct. Malschalk v. 
WERMER is cic yeu eraeaake ue ta skeen Hecate es 

The public policy of this state is not to lend unlicens- 
ed real estate brokers the aid of the courts to 
enforce their brokerage agreements. Solomon vy. 
Goldene isc o anececia teh ouiels 4 nn Daa kan een ake 

An agreement to sell the real estate of another and 
to share the profits realized on any sale negotiat- 
ed is a brokerage agreement, subject to the pro- 
visions of R.S. 45:15 and the requirement therein 
of a broker’s license. Solomon vy. Goldberg 

Agreements having as their purpose or tendency the 
divorce of married people are contrary to public 
policy and void. Staedler vy. Staedler 

Where the creditor agrees to a postponement of pay- 
ment of an absolute debt until the sale by the 
debtor of specified property, the debt is payable 
within a reasonable time. Manfredi v. Manfredi 

A preexisting absolute debt is not rendered condi- 
tional or contingent by a subsequent agreement 
to postpone payment until the happening of an 
event within the control of the debtor. Manfredi 
Vis WOMAMEORD: 1,055 dicen nic wes visetuswid irate oath it 

The fact that a writing which embodies the essential 
elements of a contract, acknowledges the receipt 
of certain money does not, standing alone, make 
the entire writing a mere receipt. McEnaney v. 
Spedic k 

The parol evidence rule does not bar evidence that 
the contract was induced by fraud even though 
the contract contains a provision that “this is 
our entire agreement”. Schlossmans v. 

While a buyer under a contract for the sale of lands 

who has permitted the closing date to go by may 

not be permitted to make an arbitrary and sud- 
den termination of the contract. he may, if he 
has not consented to an extension. effect a rescis- 
sion without first making a supplemental demand 
for performance, after allowing the seller a rea- 
scnable time to perform. Hodes v. Dunsky 

ambiguity between paragraphs in a contract 
prepared by one party should be resolved by 
giving a meaning which is most favorable to the 
other party. Maryland Casualty v. Hansen- 

SHERSGIE | Gana oR ee Ma eee t ee sientaa ee oe 

Where there is inconsistency between general and 
specific provision in an agreement. the specific 
provision qualify the meaning which is most 
favorable to the other party. Marvland Casualty 
v. Hansen-Jensen ; 

A contract is divisible when the part to be performed 
by one party consists of several distinct items 
respecting which the pion eid fe is apportioned 
to each item Rothman vy. MacLain 

Held, provisicn for liquidated damages. as indicated 
from the language used. was intended to give de- 
fendant an option to perform or pay the sum 
fixed. Hamilton v. Memorial 

Provision in contract for liquidated damages. intended 
to secure performance. does not make the con- 
tract cpticnal and does nct prevent specific per- 
formance but if the provision was intended as 
an alternative to performance at the choice of a 
party, then that party may pay and be freed from 
the obligation to perform. Hamilton v. Memorial 


CONVERSION 
A qualified refusal by a bailee to surrender the goods 
to the demandant based upon reasons which do 

>t justify it, makes the bailee liable though there 

were proper grounds for scme other qualification. 
White v. Goldberg 
Where possession of chattels is Jawfull vy acquired. a 
demand therefor and a refusal to deliver is gen- 
erally necessary before en action in conversion 
will accrue. Mueller v. Technical. et als 
The demand fer icn necessary to support an 
action for conversion must be reasonable and 
must be made upon the person obligated to sur- 
render the goods or on an agent having the 
power and scope of authority to do so. Mueller 

se Waress as ste | (=| te | ene Ce Ae 

A qualified or conditional refusal to surrender pos- 
sessicn of chattels is not a conversion if the quali- 
fication or condition is reasonable. Mueller v. 
Technical, et als 


CORPORATIONS 
Corporate Franchises, by J. B. R. Smith 
The Nature, Function and Use of Franchises, 
R. Smith 
Service of process of a foreign corporation not doing 
business in New Jersey and not having an office 
here can only be made on an officer, director. 
trustee or a managing or general agent of the 
corporation in this state. Westerdale v. Kaiser- 
Frazer Corp. 
A managing or general agent of a foreign corpora- 
tion upon whom service of process against the 
corporation can be made is one who has been 
given a representative character by the corpora- 
tion inclusive of receiving service of process; the 
—— of consent must be present. Westerdale 
. Kaiser-Fraser Corp. _ 
(Continued on next page) 
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Where stockholders of a foreign corporation sue to 
recover property of the corporation wrongfully 
removed to this State, our courts may obtain a 
jurisdiction quasi in rem over the corporation, by 
substituted service, sufficient to support a limited 
judgment respecting such property. Elite v. Fein, 


BE RE ENO cra cian RANK Vala aiae EE Le ere 

a stockholders derivative suit, the corporation is 
F an indispensably necessary party. Elite v. Fein, 
% 7 

ne eA ee ene BC kre Br Iie Stet cs ack eon ee 


Substituted service on a foreign corporation in a 
stockholder’s derivative suit is not sufficient to 
support a claim for an unliquidated and unad- 
mitted debt or demand allegedly due the corpora- 
ties) ete eels Gt lS ..ocs acc coseomunaeeds 

cs 

The appellate court cannot tax the costs of the losing 
party against the prevailing party though it can 
deny costs to the prevailing party. Frank v. Frank 

Costs on appeal in the Appellate Division are dis- 





eretionary. Hughes. v. Easner .. . 4.0. cckcencn 
COUNSEL FEES 
Where decedent was not domiciled in the County 


upon his death, the County Court has no jurisdic- 

tion over the estate and cannot allow counsel 

fees out of the estate. In re Fisher 
Counsel fees on appeal cannot be awarded to a wife 
who is the losing party in a separate maintenance 
action. RRA ‘Vi PTA o.oec sins gens ceeanneeeas 
id. counsel fees properly awarded out of funds 
collected and retained by defendants pursuant 
to an injunction. Haines v. Burlington County 
Bridge Commission 
e term “fund in court” as used in Rule 3:54-7(b) 
is not limited to moneys on deposit with the 
Clerk, but must be given a liberal interpretation 
and probably includes lands or assets subject 
to the court’s contro! and upon which, by prin- 
ciples followed before the adoption of the rules, 


counsel fees might be charged. Haines Bur- 
lington County Bridge Commission .......... 
action for arrearages in alimony due under a 


“matrimonial action” 
Villapiano 


foreign 
within Rule 


COUNTERCLAIM 
Rule 3:12-2 relates to 
not require defendant to set up in his answer an 
affirmative cause of action by way of counter- 
claim. Kelleher v. Lozzi 
filing of a counterclaim is 


decree is not 


3:82(b) 





itehead 


and does 


iefensive pieadcing 


Rule 3:13-1, 


under 





permissive and not mandatory. Kelleher v. 
PAA la? eect ae a Fel go tcl ge ISG: Wine Bae Hate wt at ayer eats 
COUR 

The general power of a law court to control its pro- 
cess does not extend to applications to set 
aside a sheriff's execution sale of real estate 
made after the sheriff has delivered his deed. 
TIN IO 5. cs cic no Skin Se A oR eee 
The court will not render advisory ‘opinions on 
questions which have become academic. Hester 
WIRE 20 car Sie a3: ov ¥ wnasas dca roiacoia aioe Walt eatS eal eene 

CREDITOR’S RIGHTS 
A husband's obligation to supply his wife’s neces- 





saries is satisfied by one performance. Smedley 


v. Sweeten ..... 
A presumption of 





implied power in the wife to 





pledge her husband’s credit for necessaries 
irises only where they are living together, or 
vhere they have separated by mutual consent 
vithout provisicn for her maintenance, or where 
the wife has separated for Toner cause. 
Smedley v. Sweeten sta, di chat ae chonta iat pisces 
Mere proof that wife purchased necessaries on her 


render him 
Smedley Sweeten.. 


husband's credit is insufficient to 
liable for the purchases 
A creditor of a decedent may move to set aside a 
fraudulent conveyance by the decedent and im- 
press a lien on the realty, without first reducing 
his claim to judgment { whether he became 
a creditor prior to or subsequent to the fraudu- 











lent transfer. Pope BEAD a wrens niece ere 
Funds in custodia legis y be levied upon where 
such levy does not confuse or embarrass the 
jurisdiction of the court or officer holding same. 
Vineland Felmey OP or es ha: 
A levy by a junior jud nt erecting on surplus 
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re not subject to attachment by the insure 
former wife for acc: ued Presi where the 
terms of the policy prohibit assignment by vol- 
untary act or by cperation of |] Hoffman v 
Hota € Prudential... 6.03 ies cceciccnes 
IMINAL LAW 
Proof that defendant maintained a place where pros- 


arranged for is not sufficient to 

sustain a conviction of maintaining a f 
the purpose of prostituti n. State v. B 

An indictment under R.S. 2:158-2 (a) for maintain- 
ng a place “for the purpose of prostitution” is 

sustained unless it is established that acts of 

prostit uticn were actually consummated at the 

ace. State v. Baldino 

a jury in a murder case 
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and failure to do so makes 
State We POUCLAN ER or. in osc deh Bae ee 


even if, steno- 
in evidence 


confession, 
nissible 





d statement or 
tically 





taken. is not 









in a criminal trial. unless it has been read to or 
by the defendant correctness sais now- 
ledged by him in s I *. Cleveland 
A defendant who participates in a trial de novo on 
fee nike Ubseaes aE pasaevall 
the merits before the County Court waives all 





defects in the conviction before the Municipal 
Court except lack of jurisdiction of the subject 
matter. State v. Hunter 
When a case is tried de novo on appeal in the County 
Court. the judgment of the County Court nulli- 
fies the judgment of the Municipal Court and is 
the only judgment subject to further review. 
eee. tc PGES oo) 5-6, oe cls seule ea nae ia eae 
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107 
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386 


49 


In order to justify a conviction on circumstantial 
evidence, the circumstances on which the State 
relies must be consistent with defendant’s guilt 
and must also be inconsistent with any rational 
theory of innocence. State v. Fox ............ <a Oo 

Denial of a motion for acquittal at the end of the 
State’s case where the evidence is at that stage 
insufficient to make a case for the jury, is error 


even though later in the case evidence was re- “~~ 


ceived sufficient to establish the appellant's guilt. 
SAE Ns POM aio 6: 0'ccs wide oop erence ea euu anaes 89 
Any property sufficiently identified, including letters 
addressed to the accused, which throws light 
upon the crime or connects accused with it, and 
shown to have come from his possession or to 
have been found on his premises, is admissible 
though such letters may not be used for the pur- 
pose of establishing the truth of the contents. 
State v. Martinek 
Every fact or circumstance which is a necessary in- 
gredient in the offense charged, must be set 
forth in the indictment. State Lustig 
Words used in an indictment must be taken with 
the meaning most favorable to the defendants. 
State v. Lustig 
An indictment for inciting to riot must charge that 
at least three persons were indicted or encour- 
aged to act together in a riotous manner. State 
MW GU cs pews teak eds cashews edna eee mons 
A riot is a disturbance of the peace by three or more 
persons unlawfully assembled together and act- 
ing in a violent and tumultuous manner. State 
ERR Aio e dc cv lemerewtu ura wae aritamaiad 
The plea of autrefois convict ap} plies to a conviction 
of a lesser offense which is a necessary part of 
the greater offense sought to be charged. State v. 
ABO cecicc ines isc aalscncnes wees amon mraaes 
Held conviction under RS. 02-16, the Disorderly 
Persons Act, for possession of number slips, bars 
subsequent prosecution under RS. 2:147-3, the 
Crimes Act, for possession of those same slips. 
Shite ye. PA AatO 6. n5dac scons eeR eds we eet eneewees 
The test of double jeopardy is whether the evidence 
necessary to sustain the second indictment would 
have been sufficient to secure a legal conviction 
on the first. State v. Labato 
The same act may not be twice punished by the same 
sovereignty, merely because it violates two laws. 
State Labato 


113 


138 


138 





The rendition of a jury’s \ verdict in the absence of 
the accused, prior to the effective date of Rule 
2:10-2 did not void a judgment of conviction 
where the charge was for a crime other than a 
common law felony. In re Graham 

The constitutional guarantees of a public trial ete. 
do not require the accused’s presence when the 

jury reports its verdict. In re Graham 

An indictment which charges the time, place and 
offense in the language of the statute is sufficient. 

State v. De Fillipis 

2:173-22(b). which makes advocating that per- 

sons should not enlist in the military forces of 
the United States a high misdemeanor, does not 

—— the constitutional guarantee of free speech. 

State De Fillipis 

Murder in We second degree can rest upon the intent 

to inflict serious bodily harm without the intent 

to kell... State vi Alexander ....... 204235 >s448ewe 

Habitual Criminal not create a crime 

but merely relates to the sentence to be imposed 

en conviction for a offense after three 
previous convictions of high misdemeanor. State 

i RNB a a: ror vie alle oe tind Semel once eas Sab 

Conviction or acquittal on indictments for 
separate specific crimes containing aver- 
ments of former convictions to bring the sen- 
tence under the Habitua! Criminal Act does not 
constitute double jeopardy. State v. McBride 346 

The correction of a sentence imposing a valid pun- 
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ishment for an cffense in the place of an invalid 
one is not a new and separate judgment from 
which a new appeal may be taken. State v. 
PaIMOG: - exiersscavs: sal cine ase eee mere eas 347 
The Presecutor has the power to take the voluntary 
testimony of persons der oath in conducting 
an investigation of alle crime. State v. Eisen- 
SUGIN s <atea.alsns “559 “4 *a Breit eee ea 370 
Where defendants, who admit their guilt, changed 
their plea on prosect utor’s promise as to sentence 
and then received longer sentence, the failure of 
the prosecutor to recommend to the court the 
promised sentence is no ground for habeas cor- 
pus though it may be gro — for commutation 
of sentence. State Mill Pee hte Oe ee sre 386 
Failure to promptly arraign an accused or to allow 
him te consult counsel, may be a basis for an 
action for damages but does not invalidate a 
subsequent trial and conviction. Cubbler v. State 411 
Violation of a prisoner's ht to be present when 
the verdict is received is ground for reversal 
but is not basis for discharge on habeas corpus. 
COG Wi SEANO Sc sisnncs oe coicad es ae ee 411 
Under Rule 2:5-4 the court can consolidate for trial 
only indictments charging separate and distinct 
offenses which could been joined in a sin- 
gle indictment: it cannot consolidate several in- 
dictments charging a sing] e offense. State v. 
Penn R. He 344: pig letersi Aer tects 411 
Separate single consequences of a single criminal 
act do not constitute separate crimes or offenses. 
See Ui remit Beier ai5.2 0203s 2 bale nee tuetouuwean 411 
CUSTODY 
In a custcdy action, evidence as to the child’s reac- 
tions is not hearsay even though it embraces a 
recital of the child’s remarks. Callen v. Gill.. 210 
In a custody action the judge may examine the child 
in private, but the preference of the child, when 
ascertained should be stated bo the record and 
any assertions of fact ay ’ the child must be 
placed on the record by pay ‘Cua if the Court 
considers same in reaching its conclusion. Callen 
WS GRE os Sie vik dota wa ania mae Ue eR 210 
In a custedy action the court should render a deci- 
sion which fixes custody and should not leave 
the question undetermined. Callen v. Gill ..... 210 
DAMAGES 
Provision for Liquidated Damages Held Reasonable 
he a PIR cia cir nin oo canna aun oars teeta 17 
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In death action, the sole measure of damages is the 
pecuniary loss of the next of kin and an award 
not reasonably supported by proof on this score, 
cannot be sustained. Capone v. Norton ...... 

It Is Chapear to Kill, by J. L. Bernstein ......... ae 

Where the parties enter into a binding agreement of 
sale and the buyer defaults, the seller may re- 
tain the deposit as damages without proof of 
actual damages unless the amounts are such as 
to raise the question of penalty of forfeiture. 
McEnaney v. Spedick 

«in fixing damages for death of a minor can and 
should consider not only potential pecuniary loss 
of parents and next of kin during what would 
have been child’s minority but also possible 
loss of pecuniary contributions thereafter and 


loss of direct services during minority. McStay 
V.. Papen, co. oo cciceiece.. « ovens antanee eran 
Verdict of $6,000 for death of child aged 10 held not 
excessive. McStay v. Przychocki .............. 


Provision in contract for liquidated damages, 
tended to secure performance, does not make the 
contract optional and does not prevent specific 
performance but if the provision was intended 
as an alternative to performance at the choice 
of a party, then that party may pay and be freed 
from the obligation to perform. Hamilton v. 
Memorial 

Held, provision for liquidated damages, as indicated 
from the language used, was intended to give 
defendant an option to perform or pay the sum 
fixed. Hamilton v. Memorial 

The Adequate Award, by Melvin M. Belli 

Where the price fixed in a sales contract was mater- 
ially reduced to secure an improper tax advan- 
tage, the parties will be held to that figure and 


courts will not enforce the normal rule as to 
damages. Massari v. Accurate ................ 
The normal damages for breach of warranty in a 


sale is the difference between the value of what 
was received and the value it would have had if 
there had been no breach. Massari v. Accurate 
DEATH ACTIONS 
Verdict of $6,000 for death of child aged 10 held not 
excessive. McStay v. Przychocki .............. 
In fixing damages for death of a minor jury can 
and should consider not only potential pecuniary 
loss of parents and next of kin during what would 
have been child’s minority but also possible loss 
of pecuniary contributions thereafter and loss of 
direct services during minority. McStay v. Przy- 


CHOGME o's ios .55 oes euin erin aan ae eaeaee 
Conflicting state laws in wrongful death actions. 
Gietinith. V. ABPASIVO = oo oc sno 3cs5 deen ccweeeees 


DEBTOR AND CREDITOR 
A preexisting absolute debt is not rendered condi- 
tional or contingent by a subsequent agreement 
to postpone payment until the happening of an 
event within the control of the debtor. Manfredi 
v. Manfredi 
Where the creditor agrees to a postponement of pay- 
ment of an absolute debt until the sale by the 
debtor of specified property, the debt is payable 
within a reasonable time. Manfredi v. Manfredi 
DECLARATORY JUDGMENTS 
The Power of the New Jersey 
Give Advisory Opinions, by 
DEMAND FOR PAYMENT 
Demand for payment is not a prerequisite to suit 
on a loan repayable on demand without condi- 
tion. Leary Gledhill 
DESCENT 
A foreign adoptee is entitled to inherit New Jersey 
lands of his adopting parent upon the parent’s 
death intestate; Frey v. Nielsen overruled. 
Greaves: v: Fogel i..6.cc3 ssaedsncareeeee 
DISMISSALS 
A defendant in a negligence action who settles the 
action by payment to the plaintiff and taking of 
his release is estopped from subsequently in- 
stituting a separate action based on alleged negli- 


Supreme Court to 
Aaron Marder 


gence of the plaintiff in the former suit. Kelleher 
Be ORM a '9-4) oa 3lk oe pm eRe ein 018 Meee Le aoa 
Rule 3:41-l(a) was not intended to nullify the effect 
of a settlement upon enue and_ release. 


ORE oc Penge Re ea ee 


Kelleher v 


The “without prejudice” provision ‘of Rule 3:41- 1(a) 
relates only to the plaintiff in the: action. 
Meliechée wv. L0aet. ccs ccccciacdeers3 dee 


Neither a release 
settlement of a 


taken by a plaintiff's insurer on 
counterclaim against plaintiff, 


nor a stipulation of dismissal of the counter- 
claim, estop plaintiff from prosecuting his claim 
where neithe: he nor his attorney participated 
in the settlement. De Carlucci v. oe and 
Hayen nae tae 
A settlement of a co unterclaim made by the plain- 


tiff's insurer without his knowledge or partici- 
pation of his attorney does not bar the prosecu- 
tion of his claim. De Carlucci v. Brasley and 
FRANCONA chide ain oa end asin sine Oe hae ae 
A motion for under Rule 3:41-2 in a non 
jury jury case, admits the truth of 
plaintiff's testimony and every favorable infer- 
ence that may be legitimately drawn therefrom. 
Kolberg v. Kolberg 
DISTRICT COURT PRACTICE 
Rule 7: held not applicable to a case 
marked “not moved” at the time the 
adopted, where the statute of limitations 
ber the claim if the rule were applied 
[20] Beppe ee rer ee Ee 
DIVORCE 
foreign decree of divorce admittedly obtained by 
a fraud on the court granting same whereby that 
court's lack of jurisdiction was concealed from 
it and that court falsely led to believe it had 
jurisdiction, is not entitled to full faith and credit 
though the defendant entered an appearance in 
the cause and filed answer therein. Staedler v. 
»  Staedler 
The principle that a defendant who participates in a 
foreign divorce is thereafter barred from attack- 
ing its validity in another jurisdiction, apples 
only where there was a true adversary proceed- 
ing where the parties are represented counsel 
of their independent choice. Staedler v. Staedler 
(Continued on next page) 
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Doctrine of unclean hands not applied to bar de- 
fendant in a fraudulent foreign divorce from 
subsequently attacking same though she partici- 
pated therein. Staedler v. Staedler 

A divorce decree is not res adjudicata as to the valid- 
ity of a particular marriage unless that issue was 
litigated; it establishes only that the parties 
were married. Chirelstein v. Chirelstein 

The court will not rule a foreign divorce void where 

both parties to the divorce assert it is valid and 

no one asserts it is invalid. Chirelstein \. Chir- 

Ce SEE Rear Monee aera Eso eee eE oa 

provision in R.S. 2:50-31 that appeals from 
judgments nisi in divorce may be taken within 

three months, has been superseded by Rules 1:- 


The 


pao Gnd 652-95 Seust VW. SENSE ....6- ose ce sc ccesss 
Testimony of close friends or relations to whom a 
husband, in the hope of securing assistance, 


confides of the refusal of his wife to have in- 
tercourse, is admissible. Sabia v. Sabia 
Surrounding circumstances may be sufficient corro- 
boration of a refusal of a spouse to have inter- 
course. Sabia v. Sabia 
An act of sexual intercourse engaged in for the ex- 
press purpose of destroying the spouse’s cause 
of action is not available as condonation. Sabia 
DHERDRIMI cece Roe cee se ote See Reo gar SEEN ree 
Condonation fraudulently obtained is not available 
as a defense. Sabia v. Sabia : 
Condonation is always conditional; it is void if the 
offending spouse thereafter continues the matri- 
monia! offense or commits another one. Sabia v. 
SPM yt atgce ariel ae ne PRRs Steet wwlats ea 
Mere recital in a foreign divorce decree that the 
alimony provisions thereof are in accordance 
with prior agreement between the parties is not 
sufficient to justify a finding of lack of jurisdic- 
tion or to deny the decree full faith and credit. 
Whitehead: v. Villapiano .. coc. ccc cee scenes 
Continued residence of wife in New Jersey after 
adultery, which separate residence is acquiesced 
in by the husband to the knowledge of the wife, 
is sufficient to support jurisdiction under RS. 
2:50-10. Antonelli v. Antonelli 


DOMICILE 
English rulé of reversion to domicile of origin on 
abandonment of domicile of choice not followed. 

In re Fisher 

A domicile once established continues until a new 
domicile is actually acquired by actual residence 
with an animus manendi. In re Fisher 

A wife may, with her husband's consent or acquies- 
cence sufficiently brought home to her, establish 

a separate domicile in New Jersey. Antonelli v. 
Antonelli 


DOWER 

A widow may rent the mansion house of her spouse 
and receive the rents without losing her right 
of quarantine. Woolf v. Woolf 

A widow has a right of quarantine which entitles 
her to remain in, hold and enjoy the mansion 
house of her spouse rent free. until her dower 
is assigned to her. Woolf v. Woolf 

A widow’s right of quarantine continues against 
heirs who take possession of the mansion house 
until they assign her dower, rendering them lia- 
bie to her tor the rental value of the property 
for such period. Woolf v. Woolf : 

A widow ‘has a dower right in premises title to 
which was taken by her husband in the name 
of another to defraud créditors, where she was 
an innocent party. Pope v. Bain ear 

A widows interest does not descend to her and is not 
derived from her husband. Pope v. Buin 


EASEMENTS : 
Held, on proofs, adjoining property owners each ac- 
quired easement by prescription in portion of 
others lands forming common alleyway between 
the premises. Plaza v. Flax 
One claiming an easement by) 
burden of sustaining his claim of adverse user, 
but when he shows open. continucus, uninter- 
rupted exclusive use for the prescriptive period 
with the acquiescence of the owner of the servi- 
ent estate a presumption arises that the use was 
BOVRNSCs TE OUR We BURRS. 65 5 Saw spre arsiepiciowniese «oN 
Mere non-user of an easement will not suffice to 
destroy the right. Fairclough v. Baumgartner 
In order to establish the abandonment of an easement 
the party asserting abandcnment must present 
clear and convincing evidence of an intention 
on the part of the owner to abandon it, or must 
establish an adverse user for 20 years, or such 
facts as will give rise to an equitable estoppel. 
Fairclcugh v. Baumgartner 


ELECTION OF REMEDIES 
Assignee of contract for sale of lands can sue vendor 

for non performance and also assignor for re- 

turn of consideration paid under terms of assign- 

ment without making election of remedies. 

Ganger v. Moffett 


EMINENT DOMAIN 
The legislature may, and in the case of the turnpike 
authority did, grant ithe power to take public 
lands without the consent of the municipality 
involved. Newark v. Turnpike Authority 

A legislative grant of the power of eminent domain 
to take such land “which (the agency) may de- 
termine is reasonably necessary” for its projects 

or purposes is valid and establishes a sufficient 
standard, where the purposes and power of the 
agency are otherwise sufficiently delineated. 
Newark v. Turnpike Authority 


ENGAGEMENTS 
An engagement gift given to the engaged couple 
belongs to the couple as tenants in common. 
Mandelbaum v. Weiss , 
EQUITABLE MORTGAGES 
An agreement;egardless of form, the intent of which 
is to give, pledge, or charge property sufficiently 
described therein, as security for an obligation, 
is an equitable mortgage and creates an equit- 
able lien on the property. Manfredi v. Manfredi 
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ERROR 
It ts the dyty of the trial court to instruct the jury 
on,all the principle issues involved in the cause, 
but in the absence of a request to charge on a 
point, the failure of the court to charge on such 
point is not appealable error. Gabriel v. Auf 
PROP MIAS: 2 isi dinct a5 dirs Sree eres BS oR ere 


ESCHEAT 
The State is not entitled to receive the personal 
property of an intestate decedent by Escheat 
until it has followed the procedure prescribed 

by the Escheat Act and obtained a judgment 
escheating the property to it. Cedar Grove v. 
State 
The Escheat Act repealed R.S. 3:5-9 by implication 
and made the State the only one entitled to re- 
ceive personal property of an intestate who died 
without heirs or next of kin. Cedar Grove v. 
State 


ESTATES 
A creditor of a decedent may move to set aside a 
fraudulent conveyance by the decedent and 
impress a lien on the realty, without first reduc- 
ing his claim to judgment and whether he became 
a creditor prior to or subsequent to the fraudu- 
lent transfer. Pope v. Bain 
Application fer substitutionary administration on 
deceased or discharge of original administrator 
may be made either to the surrogate or to the 
Chancery Division of the Superior Court and is 
not limited to the court in which the original 
letters issued. In re: McFeely 
The State is not entitled to receive the personal 
property of an intestate decedent by Escheat 
until it has followed the procedure prescribed 


by the Escheat Act and obtained a judgment 
escheating the property to it. Cedar Grove v. 
BEE is Ae tatoe Boren ape SRS OR Se oe oe oe 


The Escheat Act repealed RS. 3:5-9 by implication 
and made the State the only one entitled to re- 
ceive personal property of an intestate who died 
without heirs or next of kin. Cedar Grove v. 
State 

Where decedent was not domiciled in the County 
upon his death, the County Court has no juris- 
diction over the estate and cannot allow coun- 
sel fees out of the estate. In re: Fisher 

Death taxes on assets not passing under the will 
are payable from the residuary estate unless the 
will provides otherwise. Vondermuhl v. Mont- 
clair 

Testator’s direction that certain taxes be paid from 
his residuary estate generates an implication 
that he intended other taxes or taxes on other 
assets should not be paid by his residuary estate 
but charged on the property in respect to which 
it is levied. Vondermuh! v. Montclair if 

Death taxes are apportioned in accordance with the 
proportion of the total tax that the value of the 
assets of each recipient bears to the total assets 
entering into the total tax. Vondermuhl v. Mont- 
clair : ie re eerste) Ae 

Death taxes and interest thereon chargeable against 
a trust are payable out of corpus. Vondermuhl 
v. Montclair ot : ay 

An action to remove a fiduciary for cause can only 
be maintained by an interested person. Carton, 
et als v. Borden ean Rude cotatauhs SG ere aia 

A direction in a will that executors or trustees re- 
tain attorneys in administering the 
estate is against public policy and creates no 
interest in the attorneys sufficient to maintain 
an action to remove the fiduciaries. Carton. 
et als v. Borden LT ee Es a 

The power of a court on its own motion to remove 
fiduciaries for derelicticn applies only to the 
court under whose supervisicn the fiduciary is 
acting. Carton. et als v. Borden -F 

Applicaticn for substitutionary administration may 
be made by complaint in the Chancery Division 
though administration was initially begun in 
the Surrcgate’s Court. In re: MecFe-lv meee 

When an application for administration after 40 days 
is properly before the court. the court may 
appcint the applicant. his nominee or such pro- 
per person as will accept the appointment. 
Simeni v. D'Ippolito sein as 

After the expiraticn of 40 days from the death of a 
decedent intestate a consul cf a fcreitn country 

which has a treaty with the U.S. has the right 

and privilege of applying for administration 
where decedent was a national of such foreign 
country or the heirs and next of kin are nationals 
therecf, but his right is neither exclusive nor 
superior. Simoni v. D'Ippcolito 


ESTOPPEL 
A defendent in a negligence action who settles the 
action by payment to the plaintiff and taking of 
his release is estopped from subsequently in- 
stituting a separate acticn based on alleged negli- 
gence of the plaintiff in the former suit. Kelleher 
Wi EMMY io chet a ra er arGercnie Tem or Ae REET 
Held. defendant who failed to set up by answer. 
moticn to strike. or at pretrial a technical bar to 
plaintiff's claim, is estopped from subsequently 
asserting it where by reason of the delay in rais- 
ing it a statute of limitations ran preventing 
plaintiff from removing the bar. Horby v. King 
Arbitrators, like jurors, must act fairly and impar- 
tially and must determine the cause only on the 
evidence adduced at the hearings. Brotherton 
Wis MEPIS DOUMOCT) 6 os. c6a seca cisass dnkee nateese ae 
Held, violation of arbitration agreement of indepen- 
dent conversation of one arbitrator with party 
and independent examination of premises con- 
stitutes misconduct requiring the setting aside 

of the award. Brotherton v. Kreielsheimer 
If a party to an arbitration agreement has grounds 
to revoke the submission, he must exercise his 
right promptly: he cannot wait to see the out- 
come and then if the award is unfavorable, as- 
sert his right to revoke. Brotherton v. Kreiel- 
sheimer 
A judgment or sentence does not work an estoppel 
as to an issue not raised. litigated or decided in 
that cause. MacKinnon v. Ferber 
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EVIDENCE 

An unsigned statement or confession, even if steno- 
graphically taken, is not admissible in evidence 
in a criminal trial. unless it has been read to or 
by the defendant and its correctness acknow- 
ledged by him in some fashion. State v. Cleve- 
land 

Any property sufficiently identified, including letters 
addressed to the accused, which throws light 
upon the crime or connects accused with it, and 
shown to have come from his possession or to 
have been found on his premises. is admissible 
though such letters may not be used for the 
purpose of establishing the truth of the contents. 
SEAEE SV TRIO 5 Sire Soc ho Gorn die 5 od orm eee 

Evidence of a contemporaneous verbal agreement 
that the lands to be conveyed was to include 
more than set forth in the written contract is 
inadmissible. McEnaneyv v. Spedick 

The parol evidence rule does not bar evidence that 
the contract was induced by fraud even though 
the contract contains a provisions that “this is 
our entire agreement”. Schlossmans v. Niewinski 

Erronecus striking of testimony which related to an 
issue not stated in the pretrial order held not 
harmful errer. Hensgen y. Grip 

A motion to strike certain testimony made after the 
testimony has been admitted without objection 
is not timely and its allowance is erroneous. 
Hensgen v. Grip oats Pay 

On an indictment for obtaining money under false 
pretenses the burden is on the state to prove 
the falsity of the representations charged to be 
untrue and evidence of other similar transactions 
is not admissible until the state has made out 
a prima facie case on the offense or acts charged. 
State v. Lamoreau 

While parol evidence is not admissible to establis 
a trust in realty, it is admissible to prove that a 
conveyance by a grantor was in execution of a 
prior parol trust under which the grantor had 
held the property. Coles v. Osback as 

The offering in evidence of decedent’s books by his 
representative to prove a cause of action, is not 
such testifving by the representative as opens 
the door to the opponent to testify to transac- 
tions or conversations with the decedent. John- 
son v. Hoffman Ee iced thc Sk oe es 

In a custcdy action, evidence as to the child's reac- 
tions is not hearsay even though it embraces a 
recital of the child’s remarks. Callen v. Gill 

The giving of testimony on the merits by an attorney 
in the cause, except in formal matters. or when 
essential to the ends of justice, is disapproved. 
but the admission of such testimony is not 
error. Callen v. Gill 

Exclusion of proof that condition on stairs was a 
regular repeated condition held error as it bears 


“ 


on duty to inspect and constructive notice. 
Zizi v. D'Anunzio Lodge 

Evidence that landlord violated State Tenement 
House Law is irrelevant on issue of whether 


landlord wilfuily overcharged on rent and its 
admission is harmful error. Martin v. Mazziotti 

Objection to hearsay statement given in narrative 
testimony is sufficient to bring it within Rule 
1:2-19(a) though no motion to strike the testi- 
mony was made. State v. Farrior 

Where with approval of the court a witness is per- 
mitied to testify in narrative fashion and in so 


doing makes a hearsay statement to which coun- 








sel promptly objects. the objection is sufficient 
under Rule 1:2-13(a) to make the admission 
thereof reversible errur if defendant suffered 
manifest wrong or injury thereby. State v. 


Farrior 


Communications between a client and attorney made 















to the attorney in his professional capacity are 
privileged but those made to him for the purpose 
of having him act in another capacity are not 
privileged. Palatini v. Sarian 

A witness may use a memorandum made n 1 
poraneously with an occurrence which 


his recollection. but 


prepared memor- 


he is testifving, to refresh 
may not use a subsequently 
andum purpcse. Pa 
between client 
‘s authority to 
essence of a contract and to reject offer of 
ecmpremise where no litigation is pending. are 

not privileged. as these, are acts of an attor- 

ney at law. Palatini v. Sarian : 
Evidence of tax valuation is not admissi for the 
purpese of fixing the value of the lands in con- 
demnation. Bergen v. Little Ferrv 
9:18-32 does not prohibit cross examination of 
the mother in a filiation trial as to her testimony 
at the pieliminary examination for the purpose 


~ 





tor tnat 






attorney as to 
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gave materially contradictory testimony there. 
iG. SSO DSDY > art bia capess os cele * careee eek 
Where a substantial portion of an expert's testimony 


is based on his personal study and experience. 
a motion to strike out any of his testimony as 
based on the hearsay must particularize the 
part or parts objected to. State v. Alexander 
Ordinarily affirmative testimony is stronger than 
negative testimony and where a witness merely 
states he did not see a particular object. such 
testimony standing alone is without value as to 
the presence or absence of the object. Rapp v. 
Buble USEPVIER. oi5i~ as seecktie aa weenie so aes 
Testimony negative in form may be positive in 
substance; such is the case where the circum- 
stances are such that the witness would in all 
probability have observed the object if it exist- 
ed, and he testified he did not see it. Rapp v. 
Public Service 
Testimony by the agent, in court, is admissible to 
establish the fact and scope of his agency. 
Bregman v. Bechefskey, et al . 
Evidence of lack of instructions to other employees 
subsequently hired is immaterial on the issue of 
whether plaintiff received such instructions. 
Farrell v. Diamond Alkali 
(Continued on next page) 
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Admissions of an agent are not binding on the prin- 
cipal unless within the scope of his agency and 
made in the execution of his agency. Hansen v. 
Bacle Pucher Lead) ... 5.5...ciscessenssadinese 
Where a transaction is governed hy foreign law and 
the parties fail to prove the foreign law, the 
court will assume the parties acquiesce in the 
application of the law of the forum and will apply 
that law unless factors present make it unrea- 
sonable for the court to indulge in any presump- 
tion. Leary v. Gledhill 
The rule that a cancelled check in the hands of a 
payee is prima facie evidence that it was given 
in payment of a debt gives way where there is 
direct evidence that it was given for another 
purpose. Leary LETT 2) | a RARE eS ae 
The rule that a cancelled check in the hands of a 
payee is prima facie evidence that it was given 
in payment of a debt gives way where there is 
direct evidence that it was given for another 
purpose: Leary v.. Gledhill . 2.0 .ceccsee cise venes 
stimony of close friends or relations to whom a 
husband, in the hope of securing assistance. 
confides of the refusal of his wife to have inter- 
course, is admissible. Sabia v. Sabia .......... 
haracter witness may not be cross examined as 
to his opinion of defendant: only testimony of 
reputation in the neighborhood is admissible. 
State v. Williams 
sdibility of a state’s witness may be attacked by 
— he has, on his own behalf or on behalf 
the prosecuting witness, a civil suit pending 
petra the defendant. State v. Williams ...... 
State may not in cross examining a character 
witness ask about specific offenses allegedly com- 
mitted by defendant though it may ask whether 
the witness had heard any reports or rumors 
thereoE. State v.. Williams: .....0265< csswv tess ade 
Acts or reputation of a defendant after the indict- 
ment are not admissible under the rule permit- 
ting evidence as to reputation. State v. Williams 
Absence of talk in the neighborhood is indication 


re 


FOREIGN LAW 
Where a transaction is governed by foreign law and 
the parties fail to prove the foreign law, the 
court will assume the parties acquiesce in the 
application of the law of the forum and will 
apply that law unless factors present make it 
unreasonable for the court to indulge in any 
presumption. Leary v. Gledhill ................ 


FORFEITURE 

Clause in nationals’ constitution that on termination 
of affiliation assets of local automatically be- 
came property of national is valid and is not 
such forfeiture as will be relieved against by 
equity. Harker v. McKissock .................. 
Disqualification or forfeiture imposed by statute on 
a conviction follows conviction, though not men- 
tioned in the sentence, unless the plain meaning 

of the statute requires the contrary. MacKinnon 
PRN eas ie oresdb nae Wiale we WAMRLTA er nee rare 

FRAUD 

To establish fraud it is not necessary that the untrue 
representation be knowingly false: it is sufficient 

if the false statement was made without actual 
knowledge but was of an ascertainable fact and 
was coupled with an expressed or implied affirm- 
ation that it is known to be true by the maker. 
Schlossmans v. Niewins ki 
Held, “positive assurance” by salesman that material 
was washable which was in fact not so, sufficient 

on facts here to support fraud claim. Schloss- 
IMOHS: Ws INIGWINSEN 4 6 occas cc vnenaneuenenwaweas 
An action in deceit based on alleged misrepresenta- 
tion of intention can cnly be maintained if it was 

a false affirmation of a present state of mind. 
Comfort v. Brooks 

An action in deceit cannot be predicated upon repre- 
sentations involving things to be done in the 
future which are merely collateral to the con- 
tract, Camilort vi BROOKS «<2 scsccrees cece caones 

In the absence of a controlling statute, a carrier 
may rescind a policy for fraud in its procurement 

as against gratuitous third party beneficiaries 
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A County Court of a county other than that in which 
the prisoner is confined can acquire jurisdiction 
in habeas corpus here. the prisoner and the 
State Authority vo oyuntarily appear. Cubbler v. 
SON oo oid Site ckoncadexaae dace seas ‘a 

Violation of a prisoner’s right to be present when 
the verdict is received is ground for reversal but 
is not basis for discharge on habeas corpus. 
Cubbblen:¥./ States... cde canaucvaceunsese se cere 


HUSBAND AND WIFE 
Mere proof that a wife purchased necessaries on her 
husband’s credit is insufficient to render him 
liable for the purchases. Smedley v. Sweeten .. 
A presumption of implied power in the wife to pledge 
her husband's credit for necessaries arises only 
where they are living together, or where they 
have separated by mutual consent without pro- 
vision for her maintenance or where the wife has 
separated for justifiable cause. Smedley v. 
SSWEGIORN ois eccivpnliosGs cuecencnenan ea eeeaet eu 
A husband's obligation to supply his wife’s necessaries 
is satisfied by one performance. Smedley v. 
PIRCCHGIN nian ss asics nickel rraeaie walnehase ema eee 
Where one asserting a common law marriage under 
Pennsylvania law relies on a punative contract 
which is legally insufficient to establish such mar- 
riage, the presumptions which might otherwise 
arise from cohabitation and reputation are im- 
material. Jordan v. Mahon ..............+eeee- 
The words required to create a common law marriage 
must be used in praesenti and not in futuro. 
dordam -v> Mahon 2). ooc020 cdicd conc cceousmauetes 
Where parties enter into a ceremonial marriage 
which is invalid because of some unknown legal 
impediment in the State where it was performed 
and thereafter cohabit as man and wife with 
the intent to be such in another state, a valid 
common law marriage arises if there is no im- 
pediment to such marriage in the state where 
it occurs. Chirelstein v. Chirelstein .......... 


\ , : ; 
that defendant is deemed worthy and may indi- : re : ; ; irels 
é . for the right of such parties rises no higher than A divorce decree is not res adjudicata as to the 


































































lirection in a will that executo 
ain d gnated attorneys in 
estate is against public policy and 
interest in the attorneys sufficient to maintain an 

















PMO rae otha ees 6 what cc cto al Ra 
Where defendants, who a heir changed 
their plea on prosecutor’s promise as to sentence 
end then received longer sentence, the failure of 
the prosecutor to recommend to the court the 
promised sentence is no ground for habeas corpus 





1: eae nase, Sen Seer Wil- 410 that of the assured. Farm v. Georgiana, et als 241 validity of a particular marriage unless: that 
FRAUDULENT CONVEYANCES issue was litigated; it establishes only that the 
UTIONS A transfer made in fraud of creditors, while void as parties were married. Chirelstein v. Chirelstein 115 
imnishment orders may not be issued against non- to creditors, is good as between the parties, A wife can maintain an action for loss of consortium 
resident garnishees though the employee-debtor their heirs at law and legal representatives. and other special damages sustained by her by 
’ be resident in this state. Mechanics v. Penn Pee esc NEG os hic cy coors aco ae ee on 57 reason of a libel or slander of her husband. 
1 OM a oa ia ot soo aier eaves wa Sip Wo Sate wie eae 41 A widow has a dower right in premises title to Alfone v. Newark Umbrella .................06. 163 
inds in custodia legis may be levied upon where which was taken by her husband in the name A husband no longer has an action per quod against 
such levy does not confuse or embarrass the of ancther to defraud creditors, where she was his wife’s employer for injuries sustained by his 
2 jurisdiction of the court or officer holding same. an innocent party. Pope v. Bain .............. 57 wife within the coverage of the Workmen's 
Vineland v. GUMS o puijcisic coueco een 107 A creditor of a decedent may move to set aside Compensation Act. Danek v. Hommer and N. J. P 
A levy by a junior judgment creditor on surplus a fraudulent conveyance by the decedent and Manufacturers wee eee eben cence cece teen eee enees : 258 
ceudy -griaian froth. a. tortiane foeclaare ol impress a lien on the realty, without first re- The placing of a wedding ring by a man on a woman's 
realty ime by the judgment debtor, gives such ducing his See ; and whether he finger and her retention of it indicate an intent S 
- realty 0 a prioritv in the surplus over a senior became a creditor prior to or subsequent to the o to have a present legal union. Jordan v. Mohan 354 
;dement creditor. Vineland v. Felmey .. .. 407 fraudulent transfer. Pope v. Bain ............ 37 Mutual consent and an intention to effect a present 
eee : : : E oeee GIFTS marriage, are the essentials of a common law 
The general power of a law court to control its ee marriage. Jordan v. Moha 354 
process does not extend to applications to set An engagement gilt Enver to the engaged coup] S be- i} = — . ; ne oe reninge ie s Cn zs meni sa s 7 BF ; ‘ 
211 Pee entree ee ee, tt) ieee Page RTe eee aes longs to the couple as tenants in common. Man- In determining whether the parties expressed an 
aside a sheriff's execution sale of real estate foils. : rs intent to effect a present marriage, as distinguish- 
made after the sheriff has delivered his deed. apres a sane mere 6087 2885 **4 57 ens _ ed from an ihe to cers i ‘the future the 
Masi v. Mestice eae ing a aes biges catiee = es aos 30 ee ae iat aes oceania ii timed court is not limited to the literal meaning of the 
9.45 The remedy to vacate a s! sale o. realty alter elnut ite a shen a ee es Z wine: “s tt ™ a words used but may also consider their contem- 
2 lelivery of his deed is an action in equity re os is ts : BEN PY @ScG Reine enan ODE poraneous conduct and the surrounding circam- 
cancellation or other equitable relief which ol vii officers has Ls ceils ih to make the stances, Jordan v. Moliani- << «<<< s.0cceuecmuane 354 
ist be brought in a court having original equit- __ psaaeragayg 8 ‘si oe in the suit. National = A wife may, with her husband’s consent or acquies- 
le jurisdiction. Masi v. Mestice Ce aig Ringe iar ae T . ee wake arth et als SS ae Sareea aie een 379 cence sufficiently brought home to her, establish 
og re State may be sued for money due under a con- a separate domicile in N Jersey. A lli v 
5 PERTS tract entered into between a contractor and the ri wana a a ee 9 
ct that a witness otherwise experienced in the Public Housing Administrator under L.1946c.323. EOE 8 sce 0ayaiennnint Gee sass ke a 
1 involved has had no dealing with the parti- National Surety v. Barth, et als. ....5.<..+.-«- 379 =IMPOTENCY 
article involved does not affect his com- GRAND JURIES A husband who, after knowing of his wife’s im- 
vetency to testify as an expert though it might It is imprceper for a grand jury to present with words potency, continues to have such sexual inter- 
iffect the weight to be given his testimony. ; of censure or reprobation a public official or course with her as her condition permits, rati- 
Leider POG 5 neinicce'ss'« stele al cra ree eee nES 322 other person by name without presenting him fies the marriage and is estopped from securing 
oY I etermination of a witnesses qu lification to for indictment, and the accused has the right to an annulment. Donati v. Church .............. 162 
. testify as an expert is for the court's discretion apply to the court to have the objectionable mat- Infantile physical development of the wife which 
and its decision thereon ll not be reversed if ter struck from its files. In re: Presentment made prevents normal entry and intercourse is impot- 
there is any evidence to support it. Leider v. as by Hudson County Grand Jury on ei 1&3 ency sufficient for annulment under the statute. 
Pitock 322 PO sac wlentp breed -- ; wate Raced catch Bronath W.-C: 3 ..6 sa. osc s0.800 owes deamon 162 
26 FALSE PRETENSES HABEAS CORPUS _ ee ; INDEMNIFICATION 
A misstatement of cne’s state of mind is not a mis- Deprivation of right to counsel is a legally suffi- Held, where one paragraph provides for general 
representation exposing one to criminal] prosecu- cient ground for habeas corpus to review a indemnificaticn for all expenses including legal 
tion for procuring money under false pretenses. conviction, and an application based _thereon fees and next paragraph provides for indemnity 
State We eT ORIG 3 5-5 s dias c's gs wep eitatedrnelee mers 138 should not be denied because of delay salieri sit for expense of one attorney appointed by indem- 
26 Jn en indictment for obtair ing money under false ing. without more. State v. Ballard ........... 346 nitee to defend suit, liability of indemnitor for 
é pretenses the burden is on the state to prove A petition for habeas corpus setting forth proper legal fees is limited ta Gaee: al the one attorney 
falsity of the representations charged to be CHORE; SE A deprivation of the right to counsel, appr inted Maryland Casualty v. Hansen- Jensen 290 
untrue and evidence of other similar transactions should not be denied without hearing merely be- : . eas a’ a aa 
not admissible until the state has made out a cause ol lapse of time between the conviction and INDEPENDENT CONTRACTOR 
prima facie case on the offense or acts charged the filing of the petition te v. Ballard ..... 346 Where one employs an independent contractor to 
06 State BREET ERED holes os sie abt eee 138 Though the issuance of the ; discretionary, do a work not in itself a nuisance, the contractor 
; when proper Cause Is shown issuance 1s a alone is liable for negligence of himself or his 
FALSE SWEARING — matter of right. State voce teen eeee 346 employees unless the employer is in default in 
0g who voluntarily submits to questioning under Application for writ of habeas corpus based on as- selecting an improper contractor. Kahn v. King 
. »ath by the Prosecutor in ection with inves- serted violations of constitutional rights and pro- Pétrolewm and) Howie .....0 4 #2 6<c0eesearyeeeseeee 153 
tigation of alleged crimes is g of the crime of cedural errors in procuring applicant’s convic- 
lse swearing if he wilfully »s false testi- tion of crime, held properly denied where raised INDICTMENT 
in i nvestizatio: v. Eisenstein 370 for first time by such proceeding after protracted An indictment which charges the time, place and 
“ prior litigation and appeals of the conviction. offense in the language of the statute is sufficient. 
,, FEDERAL JURISDICTION State v. Janiec ...... hale PR SO) Se 347 State v. De Fillipis ........ once ae eee 206 
2 Each separate claim must meet jurisdictional re- A writ of habeas corpus is not a writ of right but . — 
quirement as to amount. Annicola v. Penny .. 273 is issuable only where applicant shows he is INFANTS 
FIL UCIARIE entitled to it. State v. TR ey 9347 An infant may disavow a partnership agreement 
; ae a court on is own motion to remove The State has the right to from a judgment without being called — ata ia — her dor 
" De Nie ag e in habeas corpus discharging a prisoner. State contributions Ol to assume urtner labliities. 
39 fi iarie xX reliction : nly t h ~ woe a Saeee :v.. Senate 2 occ oso sa7cnsan tere an ee 
court oar whose supervis ion the fiduciary ‘ Hal 3 pAb eae ar qin aac tte eseeeeerenrers 378 
acting. Carton, et als v. Borden ...........+-. aneas: Compete ad subjiciend um is a civil proceed~ INHERITANCE TAX 
ion a ats for cause can only ing and accordingly appeal Irom a judgment Where partnership agreement provides that on death 
an interested person. Carton, therein must be taken within 45 d vs. State v. of partner his interest passes to surviving part- 


ners at his proportionate share of book value of 
the pa rtnership assets without any allowance 
for good will, the proportionate share of the good 
will thus received by the surviving partners is 
taxable at 8%. Minoff v. Margetts .......... 
Bequest in trust for widow for life with remainder 





action to remove the fiduciaries. Carton, et als 








BORGO, GcoM nono se eae ates 242 though it may be ground for commutation of to her personal representative should be taxed as 
30 : sentence. State v. Miller ........... Bs eS eee 386 ehttire bequest to widow. Fidelity v. Margetts.. 234 
FILING Not every violation of the concept of fair play ‘ 
Payment of the requisite filing fee is not a condition amounts to a denial of due process justifying INSPECTION 
go precedent to effective filing though the clerk issuance of the writ of habeas corpus. State v A defendant in a criminal cause has no absolute 
may properly refuse to file any paper until the PRB, gies ce- sre poorer tatis Scie dl oe RRs oan ER 386 right to an inspection of his own confession but 
proper fee has been paid. Poetz v. Mix ...... 219 Failure to promptly arraign an accused or to allow may make an application, addressed to the trial 
A paper or pleading is considered as filed when de- nim to consult counsel, may be a basis for an court’s discretion, for such inspection. State 
27 ‘ivered to the proper custodian and received action for damages but does not invalidate a Cle ee csraslncinis nanan anaes al pa aed ects “a ae 
by him to be kept on file. Poetz v. Mix ..:..+-. 219 subsequent trial and conviction. Cubbler v. State 411 (Continued on next page) 





































Page Six 1951 Annual Index There is no right to trial by jury on an appeal from Clause in parent union’s constitution that on dis- 
See a municipal court conviction. Montclair v. Ston- affiliation or disban ss ] 
An ‘application for inspection of records | under Rule oyevich 91 revert to nahi ysis Ta al aces oe 
: “ seneeeeeees beste veees vette see eees sees : 1 ceable. 
3:34-1 should be supported by affidavit contain There was no right of trial by jury in minor crimes add: ‘VU and Ws We A. scene cine roa nwass 234 
ing facts showing that the documents sought are or slkenees. ot the commen lax. Sebliele ¢ Cc! : Sele Cw Oe 
necessary to and will aid in the preparation of Stonoyevich ; 91 pele paneer es els that disaffilia- 
the case, are relevant, and that denial of produc- iid te upc: inky ten comets: sane bn ’ tion of any local is void if 7 or more members of 
. aaah, 2 : I rial by jury may be constitutionally waived by lacal Me tain their ch Se j 
tion would be prejudicial. Eilen v. Tappins .... 211 | a ; : 3 ocal desire to retain their charter, is valid and 
ou prej app : sf he. 0: < 2. fae 
: . counsel for the parties, pursuant to Rule 3:38-1. binding on the local and its members. Kidd 
An order for inspection should not go beyond what Res 193 — teehee 1 embers. idde 4 
‘aaa Be eee S : ev. Flax ..... Pete tenet eee eens pees Nj Me BR IN ia ge ooh Ssh dig wince Os di Sater 2 ae 
is shown a a ieee and rele 211 It is the duty of the trial court to instruct the jury : 
vant to applicants case. Ellen v. Jappins ...... o on all the principle issues involved in the cause, LACHES 
INSURANCE but in the absence of a request to charge on a Mere lapse of time does not constitute laches—either 
: -7 1 a £ ee ve 
In the absence of a controlling statute, a carrier point, the failure of the court to charge on such loss of evidence of a change of position must be 
; a ae ania Ce ee abun: : a foe iS tte Yh } 
may rescind a policy for fraud in its procurement eae ” appealable error. Gabirl v. Auf shown, or the court must be satisfied that be- 
as against gratuitous third party beneficiaries St Mise ae mer ce 251 cause of lapse of time it cannot feel confident of - LA 
ge ° 4 T 4 tS ¢z v accertc + wr ac al = 4 
for the rignt of such parties rises no higher than JURISDICTION i soy eee truth now as well as 
that of the assured. Farm v. Georgiana, et als.. 241 Identical Jurisdiction of Law and Chancery Re- when the issue was recent. Miller v. Hudson .. +2 
, ra oe j > icv affirmed. O'Neill v. Vreeland wo - cece 
Annuity payments under a group insurance policy ™ a ro “Dic a IR et ae de eats 17 [LANDLORD AND TENANT eed 
are not subject to attachment by the insured’s nder the Constitution, the jurisdiction of the former A landlord is under no duty to maintain lights in a tt 
re 3 ord 1S u - iuty ¢ lalintain ignts ina 
former wife for accrued alimony, where the terms courts vested in the Superior Court does not common hallway unless he has as pena fhe cits 
. } - Z Rae 5 ) y ail 1e€SS > NaS aSs >a f 
of the policy prohibit assignment by voluntary include such jurisdiction of the abolished courts of providing lights either expressly by contract 
re c an as dealt with rule making anc rocedure > ag iT ines ase = ere, ie 4 
act or by operation of law. Hoffman v. Hoffmz . ne ane and procedure. In re: | or by implication of law or is required to do so 
Sree ON AMAIMNENED 4c. ooo xiocn sei k keene seein sos ce te 386 PANT oo 2 Se cise sara oat ah Cee orate ae eta) tee oes PERE wake 1: : 
8 : : : The as se Z fe : : Z by statute. Trigdiant VicOUve: oc... <cccccndeeces % 
Provision in group insurance that the benefits there- e remedy to vacate a sheriff's sale of realty after Fail SBP: Rena 
under are not assignable by voluntary act or by delivery of his deed is by an action in equity for i ha cal ceisews he j me pee en ae a ate pessacesy 
s : : ; -aanatinas : ‘ ae beak rtw s is an abe > > assum- LE 
operation of law is valid and enforceable. Hoff- cancellation or other equitable relief which must SL OMRON yea? gene of tne assum LE 
. 5 + : “ : os 1 < ’ dad duty ons 3 tice sc q 
man v. Hoffman and Prudential ................ 386 be brought in a court having original equitable om a ae notice of ron continuance 
oe : ; ee . : See eK : : thereo °) > having sone 
Provisions in fire insurance policies against increased jurisdiction. Masi v. Mestice .................. 90 oe : “Tri AGES yo nowledge of 
hazards within the “knowledge or control” of the Where a court has jurisdiction over the subject a anit riggiani \ HVE vee eee eee . 
assured do not make the assured landlord an matter such jurisdiction is not lost by reason of A landlord who assumes a duty of providing light LIE 
insurer against the introduction of increased an erroneous decision. Atanasio v Silverman.. 210 upon a stalrway continues to have a duty of 
hazards; his liability depends upon his know- A decision allegedly contrary to public policy is not, exercising reasonable care to maintain the light 
ledge, or upon circumstances which by the ex- by virtue thereof, without jurisdiction. though it until notice of its discontinuance is given. Trig- 
ercise of ordinary care. would result in such may be erroneous. Atanasio v. Silverman ...... 210 giani v. Olive ............... ANDES oe a 
knowledge. Hodge v. Travelers ......-...+++: 395 The Supe rior Court has no original jurisdiction A tenant may institute an action for treble damages = 
A no control clause in a fire policy protects the in proceedings under R.S. 17 or under RS. 9:16- under the Housing and Rent Act within one year a1. 
landlord against increased hazards introduced e+ BOrawithk Voasar DS cies acorns Sep 218 from the expiration of the period granted by the 
by a tenant of which he had no knowledge and Art IV Sec. III, par. 2 of the Constitution does not Expediter to make refund of overcharges under 
was not, by the exercise of ordinary care, charge- extend the original jurisdiction of the Superior a retroactive order, where the landlord fails to 
L oe Pas : : P - : 2 
able with knowledge. Hodge v. Travelers ...... 395 Court into that of the inferior courts except as nake such refund. DeMosse v. Shimmel ...... 107 
The “Comprehensive Coverage’ clause in an automo- mane — : is the successor had such On the letting of a house and lot there is no implied 
bile fire and theft policy does not cover ‘oss " [grommiioges jorawicl v. Barba veeeees Pee 218 warranty of fitness for the use to which the ten- 
occasioned where one co-owner takes possession 1€ istrict Court has jurisdiction in a dispossess ant proposes to devote them and the landlord is 
of the car to the exclusion of the other. Dunback action to construe a lease and determine whether therefore not liable for injuries to the tenant 
RIMM oasis cca cuiesiedsis amine ee hGaetaielols -» 431 : —— cove ~— as to use allegedly violated or his invitees by reason of the condition of the 
py the tenant. Turteer v. Schwar 313 remise a ea a ¢ an 
INTERNATIONAL LAW PE Ri aut ; irteer v. Schwartz vette ee eeees oi3 premises unless there has been a fraudulent con- 
; 1e doctrine of forum non conveniens is that a court cealment of a latent defect. Patton v. Texas Co. 13! 
New Jersey will not recognize a foreign adoption may resist imposition on its jurisdiction even Where an owner leases the entire premises to a ten 
where the child had not lived in the home of the when sursdichanie authorized Ge the leierunk: ¥ ASS: emise: 1 
TT 1 anh t G at winict + - 1 is authorized by the letter of a ant. he is not, in the absence of express agree- 
alleged adopting parents. uarantee ‘ r. general venue statute eee SS a 
alleged adopting } s. Guar ne general venue statute. Weed Wi, SOMA: ook oa cs 314 ment, under a duty to make any repairs, and 
SEEN ee oan ae cori sober eee eee e eee ol The doctrine of forum non conveniens is only applied proof that he has made some repairs has no 
Quaere. whether a mere peo in a ene that in those rare cases where the factors are such significance. Patton v. Texas Co ] 
» institution of a proceeding was : SRE SER aE RRS AE ERE : — Bt é xas rh, ene see 
AB. at the ir tat g “ai is to justify it and the balance is strongly in favor An invitee of a tenant in an apartment house injured 
present through his attorney is conclusive under of defendant. Weed v. Smith 9 ee | ) 
' red \ Beare st 314 yy an explosion of a water heater attached to 
international comity of the proposition that Where a defendant has voluntarily submitted to the the plumbing in the apartment may recover fe 
t I 1 g E 4 ay recover or 
actually brought the suit. Guarantee Trust v. risdi = ; tur ape ; 
Bes g € o71 i i es sur sacs for : the en tay of ob- such injury where the explosion was dine to net 
SR ES ae a gtd ade Songs tank 9 a UL a lr idly : é g an adjuaication on the merits. he may ligent failure of the landlord to mak ssary 
. . . 3 ents aces eet ae ; : oe S. may} g | llord to make necessary 
A foreign adoption is, undei international comity, not thereafter reverse his position and seek re- akc Ee Ce a - 
entitled to recognition if the law of the foreign lief under the doctrine of f i ae: i ape Sv. Inton ... Cotten renee 4 
’ e doctrine of forum non conveniens. An owner of a tenement house is under a duty to 
y country on adoption is essentially the same as the Weed v. Smith ................ 914 maintain in good repair the waterheater in 3 
local law on the subject but not if it is so differ- There is no ecrror in denying a mot PES eS Sones Peete aE Oo pair the waterheater in & 
; ‘ li = ‘ g a motion to dismiss tenants apartment whicn Is att ached to and 
ent that recognizing it would violate local policy. a Nancery action made on the ground the part of the water supply svstem. Dani B 
ns ie ae . ’ g i é > Water Suppiv svstem aniels v. Brun- 
Guarantee Trust v. Gillies ........-.+++++++- ae 371 remedy at law is adequate, where the motion is ton Sei ’ 14 
A foreign decree of adoption will not be recognize not made until final heari : Reais eI TSls see cutie ae ie vee SAC wee. 
é t nal hearing. East Newark v. Held. proof that water heater i nant'’s ape > 
in New Jersey where the foreign proceeding does Dolan: . .«:.. 25 a cxamautid gg a Sane s See 
ns. : Ret Pi ars Rice rere a, Jena Was CO -cted with and pz ( he pl 1 
not conform to our public policy. Guarantee Suits against the government and its apents: The me hides through re li or umbing 
Trust v. Gillies ..... eerie gobi te ie ec Re 37 Lan:l v. Do!ler Cas vi Walter 3 tubes “a Se yoke m go = landlord supplied water 
Objections to the court’ dict es | idiiod and that landlord promised to and did repair 
INTERROGATORIES co U Ss jurisdiction promptly made same sufficient to raise jury questi¢ n as to reten- 
wn } , x are not waived by thereafter participating in the tion of control -er the hez ae eae ae: ; 
No information obtained by a party after the time erocnbiiin ah eo ‘ i i tion of control over the heater by the landlord 
: : ’ ) gs and ay » TE ] > ; aniels v : : a 
for answering the interrogatories propounded ple ROT yin is ay be raised on appeal in the Daniels v Brunton : ee re 
x a oc , Ol an acaverse ‘1S 2 son v = A rele; of ~-laim - + vercrhar aa el . 
has expired, need be given. Capone v. Norton 26 es € decision. Swanson v. Swan A release of a claim for rental overcharge violations 
A party upon whom an interrogatory has been served ree een ae POH AI A wirie waimei veresee es OOF given without consideration and to avoid dis- 
Oe a decaicad am 4h tee tauksen ol wines. eed A. ¢ : ~ l oH empt is one in person: am in which the possess is not a defense in a suit on the over- 
Lag : gee : ‘ can acquire risd oO ) > rs SS eae are aa 
not advise his adversary of witnesses discovered ciike this cee : — diction wei the person charges. Martin v. Mazziotti Je tite ramets 24 
. x : : 5 se ce or tice ne alleced conte vid “ hz 1; Lawl siinmiatec ak _ one 
after the time for answering the interrogatory nese seathie ths ‘= r ee oe Oe ee or Evidence that landlord violated State Tenement 
° , ce . t > Htate ¥ 5 IS \ ary = Jo » aw j irrelevant 1 c +} 
has expired. Capone v. Norton ..........-.++- 26 pearance rar z € 2 by his voluntary ap- House Law is irrelevant on issue of whether 
i i ‘ 2 are »- OWaNsC Vv. Swansor ancdlord will fille sinha rétoc Se Ree ] A 
A taxpayer is entitled to interrogatories as to the in eonhonant: Enes SE nson ..... ee 394 andiord willfully overcharged cn rent and its 
‘ . ‘ « © curiac, n Y t > > > ] issj i ror ar p ; + 94 
amount fixed by the assessor for each of the Higgs tag ioc we iy rag to the offender admission is harmful err< Mazziotti 24 be 
several classes of personal property enumerated ab a f ( ee ‘he pe “i 5% paar egg at depends The issue of whether a landlord \ ily exacted LOA 
: LP arg ee ie ee : I ther than fron , ; ealt : SE a IETS : 1 
in RS. 45:4-52 in arriving at and fixing the total it ae aioael ay om wate Judge puanelt, We re over the maximum operly a 
E U ! actice 158 » procee 4 “der - > 7 - h let NOY } pres - } 
personal property assessment of the taxpayer sai auls drabectas é if eee by order to show question for the jury where are such 
* PRs 1 } 9° @Use. & also *. OWanso 3 roe j r m5. | 0% } 
Newark v. Division of Tax Appeals ........... 122 Wiss aidle. ait Ateaaieie cat MSON .................. 394 th at divergent inferences be drawn there- 
“ag i : ‘4 : ; I tv of non resident litigants fr 1 > =e eee: 94 
Under Rule 3:33 as it stood prior to amendment in aw cy + Of Non resident iltigants Irom from “Martin v. Mazziotti 24 MAI 
3 ; : service while attending trials does not apply t Where the facts < h the |] 1] 
June 1951, there was no duty on a party to dis- sinless tak. seeuaaiedaines 10t apply to Where tne facts as to tne he landlord 
s ~onte p Ee tei t } < : ir Yicniuite it i fry + -] - . 
close by supplementary answers to interrogator- OE eC cen Pt eveorome* but this sees are in dispute it is for v to determine 
ies, the names of witnesses discovered after the a ce “ei oii page neo proceedings whether the landlord created additional hous- 
original answers had been served. Capone v. kcal ae h ee wee outsice the jurisdiction of ing units decontrolled under 50 U.S.C. App. Sec 
Rn 953 — court hearing the main case. Swanson v. 1892 Martin v. Mazziotti 943 
INO ce ee bee eee ee ETT EC ee rer - 2 ~ 4 
owWe Ss ¢ 7 7 ; ‘ > 
ce - “ Hae : wtttetees tt tteeet tet ee enna ees 394 Action for damages under the Housing and Rent 
INVENTIONS eae ot New Jersey District Courts in Act of 1947 based on bonus exacted by land- \ 
The mere fact that an invention was conceived while koe i ole Damage Rent Suits. by Victor H. Miles .. 401 lord must be brought within one vear of pay- 
the inventor was employed by another does not d ourty Court of a ccunty other than that in which ment of the bonus. Martin v. Mazziotti 243 
give the employer any right in the invention. tf wg is co nfined can acquire jurisdiction A tenant who. as a condition precedent to assignment 
Wire MBG. Fess csi’ mca inclon ans andistia a eaw aoe OF 130 mo labeas corpus where the prisoner and the of his lease requires that the assignee purchase 
To establish a claim to an invention in the absence tate Authority voluntarily appear. Cubbler v. certain furniture in the apartment at a price in 
of express contract, an employer must show i hase trees aie RCaRORS a rwisi eS etaia oiohactia a meee seeeeeeee 411 excess of its market which excess is be- 
either that the inventor was engaged specifically Su stituted service on a foreign corporation in a vond the maximum rent ceiling for the apart- 
to exercise his inventive faculties for the em- steckholder's derivative suit is not sufficient to ment. is liable to the assignee under the Hous- 
plover or that the inventicn was conceived dur- support a claim for an unliquidated and unad- ing and Rent Act of 1948 for three times such | 
. . : P > : lo < , ¢ agadle . : 17.17 ae, hi 
ing working hours and wiih the use cf the em- mitted debt on demand allegedly due the cor- excess if the exaction was wilfull or the result 
ployer’s machinery and materials: in the former poration. Elite v MNCS OBIS, a saci ee os ee 431 of failure to take mene precautions. Zager 
case it belongs to the employer. in the latter he Where steckholders of a foreign corporation sue to WEES: basses ee tone 
has shop rights. Clark v. Beck ...............- 130 recover property of the corporation wrongfully The District Court has jurisdiction in a dispossess 
JUDGMENT removed to this State, our courts may obtain a action to construe a lease and determine whether 
A judgment cannot be vacated on motion made more scape erratic eer Priasaaet ang the corporation, it contains covenants as to use allegedly violated 
than one year after its entry on the ground of by i ese service, sufficient to support a by the tenant.. Turtur v. Schwartz .............. 31 
mistake or excusable neglect in its entry. Nag- limited siggy respecting such property. Provisien in ce that tenant has rented store at X MAS 
Nersh: a MAATOAUROTL . onoce «cag. cc sea s'a.cissrcary-scoveie veb-aeexe 202 ee _Elite RENIN IEEE. or lat net otros ain eo eS 431 street “which the said (tenant) now occupies d 
JUDICIAL CONFERENCE JUVENILES and conducts a butcher shop kncewn as Schwartz's 
9 RS 9:18-32 does mer -ohibi ipa : . : = tite m 
Ne es oy aise pine deerkeneursnconee 209 ‘S. 9:18-52 does not prohibit cross examination of Market is not a covenant restricting use of the 
Remarks by Chief Justice .............00.e eee cence 217 the mcther in a filiation trial as to her testimony premises but merely descriptive of the premises 
ra} > art - ; + 7 
Report on Separate Attorneys for at the preilminary examination for the purpose leased: “Turteer v. ehwarts. . 3.5 oii ose cece < f 
Mefandants and Counterclaimants: «;. <<... 217 of attacking her credibility by establishing she A hold-over tenant holds possession upon the same 
JURIES — gave materially contradictory testimony there. conditions and restrictions as are contained in 
The right of trial by jury guaranteed by Art. 1, Union v. Bobsby .......--.0.--+s0e eee eeee eens 314 the original lease. Heyman v. Bishop ........ 33° 
Par. 9 of the 1947 Constitution is that right which LABOR : t aM R.S. 46:8-10 changes the term of a hold-over tenancy 
existed under common law and does not extend Clause in national’s constitution that cn termination to menth-to-month but does not otherwise affect é 
to a right of trial by jury conferred by statute of affiliation assets of local automatically became the conditions thereof. Heyman v. Bishop ...... 33) 
after the Constitution of 1776. Montclair v. property of national is valid and is not such for- While collateral agreements contained in a lease ex- 
RMROMOIN, otis his au sh gu peanut Snie awe e 91 feiture as will be relieved against by equity. pire with the lease. other agreements which are 
The legislature can constitutionelly grant and repeal Harket'v: MeKissock: < o:s:si 100 -tniswoles sos ce eee 217 part of the letting continue while the tenant 
a right of trial by jury in matters where such The constitution and by-laws of the national. ac- holds over. Heyman v. Bishop ................ 1 
right did not exist under the common law. cepted by the local on becoming affiliated, are While one unfamiliar with a stairway. who enters 
Montclair v. Stonoyevich ....2..0.0:s.00006000000 91 in the nature of a contract and subject to the upon same in darkness is guilty of assumption I 
By chapters 264, 384 and 394 Pl. 1948 the legislature laws of contract govern the relationship, and of risk, such is not necessarily the case where 
- 4 2 = - . “ve . = 
repealed R.S. 2:225-18 and made the Supreme rights between them. Harker v. McKissock .... 217 the person is familiar with the sairway and has 
Court rules .governing practice and procedure Held, the right of the local to disaffiliate from the negotiated it under similar conditions before. 
ev. inthe municipal court and on appeals therefrom national organization was inherent in the compact EAOWOE (V: CrAMIANI RS ooo oocs oe icine bso .. 337 
controlling. Montclair v. Stonoyevich ........ 91 between them. Harker v. McKissock ......... . 217 (Continued on next page) 
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The test as to whether a person entering upon a 
darkened stairway is guilty of contributory neg- 
ligence or assumption of risk is whether the con- 
duct was such as one exercising ordinary care 
would have pursued under the circumstances. 


Bina W,. GARR os Oak baci kad scenamaee wees ae 

A tenant has no right of action for recovery of rents 
paid in excess of the schedule approved by the 
Federal Housing Administrator on property fin- 
anced under Sec. 207 or Title 608 of the National 
Housing Act. Brinkman, et als v. Urban Realty 
Mie RECLUSE orehaioc a. os ea en os Malnd daaie ince Pratt 

The Jurisdiction of New Jersey District Courts in 
Treble Damage Rent Suits. by Victor H. Miles.. 
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Provision in lease that tenant has rented store at 
street “which the said (tenant) now occupies and 
conducts as a butcher shop known as Schwartz's 
Market” is not a covenant restricting use of the 
premises but merely descriptive of the premises 
leased. Turteer v. Schwartz 
;AL AID 
The Bosten Lawyer 
O. Porter 
Equal Justice For All, by Hon 


Reference Service. by Charles 


Richard Hartshorne 


L 
A wife can maintain an for loss of consortium 
and other special dama sustained by her by 
reason of a libel or slander 
Alfone v. Newark Umbrella 


action 





LIMITATIONS 


received a credit against the 
purchase price for an outstanding mortgage 
debt, there is an implied assumption of the 
nortgage in equity which places on the grantee 
a moral obligation to the mortgage. Hol- 
lings v. Hollings er Rees. fe 
A Mortgagor or a grantee morally obligated to pay 
a mortgage debt barr by limitations, must do 
equity by tendering payment before seeking af- 
firmative equitable relief in an action to quiet 
title. Hollings v. Hollings ~ ate 
A tenant may institute an action for treble damages 
under the Housing and Rent Act within one year 
from the expiration of the period granted by the 
Expediter to make refund of overcharges under 
a retroactive order, where the landlord fails to 
make such refund. DeMosse v. Shimmel 
The defense of limitatioms may be raised by motion 
to dismiss for failure of t complaint to state 
a cause of action on which relief can be granted, 
under Rule 3:12-2(5) may be supported by 
proof of matters outside the pleading. Commun- 
ity v. Seaside 
Where a motion to dismiss the complaint for failure 
to state a cause of action is supported by proof 
of matters outside the pleadings, the motion is 
treated as one for judgment under 
Rule 3:56. Community side at irae 
Where by statute an act is arithmetically due on a 
day which turns out to be a Sunday or a holiday 
it may be lawfully performed on the next day 
hich is not a holiday or Sunday. Poetz v. Mix 


Where a grantee has 


pay 




















e 
ana 


mm ary 






Ca 





€ 






























In computing time under the statute of limitations, 
e dav on which the cause of action accrued is 
t to be counted. Poetz Mix : 
Statutes of limitaticns as to suit are generally limita- 
tions on procedure g rned by the law of the 
rum and not by the state in w the cause 
arose. Whitehead v. Villapiano 
T six vear statute of S es not apply 
actions based on directive. Miller 
Hudson 
LOANS 
Demand for payment is not a prerequisite to suit 
or a loan repavable on demand without condition 
eary 
MALICIOUS 
nissal of a criminal defen- 
t. whether it be a n a find- 








a prima 

n inference 

ble cause for mak- 
hoemaker 


nad 


that defendant 
facie case, does not 
that defendant lacked 
ing the complaint 1 
-e the question of 
sonable cause for ma I 
in part on disputed facts, the 
question is for the jury, but 
controverted. the qu 
cause is one of law for the 
v. Shoemaker 
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i int depends 
determination of the 
he facts are 
reasonable 
Shoemaker 


where 





not n ot! 


court 


LRRIAGE 





Where parties enter into a ceremonial marri 
which is invalid because of some unknown le 
impediment in the State where it was performed 
and thereafter cohabit as man and fe with the 
intent to be such in ancther state. < id common 
law marriage arises if there is no impediment 
to such marriage in the state where it cccurs 
Chirelstein v. Chirelstein 












MASTER AND SERVANT 


A master is liable for an assault and battery commit- 
ted by a servant in furtherance of the employer's 
business where he impliedly authorized same or 
ratified it. Gindin v. Baron enaels 

A master is liable for willful and malicious acts of 

the servant committed with a view to the fur- 

therance and discharge of his master’s business 
and within the scope and limits of his employ- 
ment. Gindin v. Baron 
employer of a child under sixteen for 
about or in connection with power driven mach- 
inery contrary to R.S. 34:2-21.17 is not liable 
thereby for injuries sustained by the minor un- 
less there was a causal connection between his 

injury and power driven machinery. Ludwig v. 

Kirby, et als 

It is the duty of an employer to provide a safe place 
to work and when a minor is involved to explain 
to him fully. in a manner suited to his youth 
and inexperience. the hazards involved which 
would not be obvious to him, and how. to avoid 
them. Ludwig v. Kirby, et als 
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Held, on facts present, where an architect dies many 
vears after his employment by a public body 
leaving his work uncompleted, his representa- 
tives may not establish reasonable value of the 
services rendered by proving estimated costs 
of construction. Rowland v. Hudson 


145 


If a member of a skilled profession dies before com 


pleting performance of a contract for his pro- 
fessional services. his estate is ordinarily en- 
titled to recover the full reasonable value of 
the services rendered not exceeding, however, 
the rate fixed in the contract. Rowland v. Hudson 
Members of skilled and learned professions are not 
limited in the determination of reasonable com- 
pensation to the exact amount of time and ex- 
penditures devoted to a project. Rowland v. 


as to whether the special or general employer 
of an emplovee is responsible under the doctrine 
of respondeat superior for negligence of the em- 
ployee is who controls the servant's actions, 
control meaning ordering not only what shall be 
done but how it shall be done. Devone v. New- 
ark Tidewater Terminal 
Strikes: Effect on Job Rights. by David H. Werther 
An employee's right to commissions on transactions 
consummated before termination of his employ- 
ment is not destroved by his violation of a re- 
strictive covenant after such termination. Roth- 
man v. MacLain 
A prior action against the master is a bar to a sub- 
sequent action against the servant on the same 








subject matter where the former action was 
based on the doctrine of respondeat superior. 
Vemisietart -v>( SCUleer -...5 qsnscranaaetenede 
MINIMUM FEE SCHEDULES 
Proposed Schedule of Passaic County Bar .......... 
Cape May Fee Schedule: .. 2... 25. csanccnesacetans 
MORTGAGES 
Where a grantee has received a credit against the 


purchase price for an outstanding mortgage debt, 
there is an implied assumption of the mortgage 

in equity which places on the grantee a moral 
obligation to ! mortgage. Hollings v. 
OI rns oes wi vle sine ala cane ear arate 

A Mortgagor 
a mortgage debt barred by limitations, musi do 
equity by tendering payment before seeking 
affirmative equitable relief in an action to quiet 
title. Hollings v. Hollings 
1 agreement. regardless of form, the intent of which 
is to give. pledge. or charge property sufficiently 
described therein, as security for an obligation, 
is an equitable mortgage and creates an equit- 
able lien on the property. Manfredi v. Manfredi 


pay the 
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MOTION FOR JUDGMENT 


A motion for judgment should state the specific 
grounds therefor and broad general state- 
ments which fail to particularize the point sought 
to be raised. Domestic American 

A motion for judgment on the general ground that 
plaintiff had not proved his damages in accord- 
ance with the rules is insufficient to raise as a 
point that plaintiff had failed to establish know- 
ledge in defendant for recovery of 
special! damages. Domestic American 


not 
not 


necessary 


MOTION TO VACATE 


Error in en order which was within the competence 
of the court, may be corrected by timely appeal 





and does not form the basis for a motion to 

vacate for lack of jurisdiction. Atanasio v. Sil- 

verman Be ky ia ace aka Al cs Rm RT 
MOTOR VEHICLES 

The provisions and obligations of R.S. 39.6 (financial 

responsibility law) not apply to a_ policy 


issued outside the state to a resident hereof by 
transact business in 
Piana, et als 
Vehicles has no author- 
license to one who has 


Mac- 


a carrier not authorized to 
state. Farm v. Geo 
Commissioner of Motor 
ity to issue an operator 
been twice convicte f drunken ariving 
Kinnen v. Ferber 
NICIPAL COURTS 

Powers and Duties of Municipal 
liminary Examination Pursuant 


by Hon. Luke M. Kenn 





this 


The 
istrates on Pre- 


to Rule 8:3-3(d), 








MUNICIPAL LAW 


licipality on one ground 
of nor bar it from 
refusing the permit 

Tice v. Woodcliff 





Denial of a permit by a m 
does not constitute 2 waiver 
asserting other grounds for 
in a subsequent law action 
Eeke@. o5idscct bees : 

Municipality and its employee held liable for nuisance 

from negligent repair of sidewalk. 
Milstrey v. Hackensack and Fishbough 

Held. a Cangerous conditicn in a highway resulting 
from a structural fault which cov!ld have been 
avoided bv ! and 





resulting 





the exercise I reascnar.e cure 





not merely from ordinary wear constitutes a 
nuisance resulting fre positive misfeasance. 
Milstrey v. Hackensack and Fishbough ........ 





A municipality is not liable for negligent omission 
to make repairs but is for positive mis- 
feasance or active wrong-doing in discharging 
its duties. Milstrey v. Hackensack and Fishbough 

Public officers have no protection from the conse- 
quences of the misfeasance in the performance 
of public duties. Milstrey Hackensack and 
Fishbough cee ; 

A municipality is liable for misfeasance of its of- 
ficers in the performance of their public duties 
if the misfeasance is committeed or directed by 
the municipality itself. Milstrey v. Hackensack 
and Fishbough OPT E Ore res oe Coe fete 

The requirement of R.S. 40:72-1 that a city Com- 
missioner shall have been a resident of the muni- 
cipality for at least 2 years preceeding his elec- 
tion or have voted in the municipality at the 
two general elections preceding his election is 
reasonable and valid. Stothers v. Martini 

The Legislature may constitutionally prescribe rea- 
sonable qualifications for elective municipal of- 
fices. Stothers v. Martini 

In the absence of statute a county is not liable for 
injuries to convicts suffered by the latter due to 
the misconduct or negligence of those in charge. 
Boyle v. Hudson 
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A contract for services for a purpose for which no 
appropriation is provided in the budget or by 
temporary appropriation is null and void as to 
the municipality ultra vires. Bauer v. Newark 

A contract for services for a purpose for which no 
budget appropriation was made cannot be rati- 
fied and services rendered thereunder will not 
form the basis for an action in quantum meruit. 
Bauer v. Newaele << osc ceca. cnsasencnvatenndeds 

A municipality is not, by reason of its failure to 
carry insurance on its drivers as required by 
R.S. 40:51-3, liable for injuries caused by its 
driver to another and for which such other had 
been awarded judgment against the driver. Os- 
back v. Lyndhurst 

Failure of a municipality to provide the insurance 
required by R.S. 40:51-3 is, like other neglect of 
municipal agents, not actionable against the 
municipality. Osback v. Lyndhurst .......... 

A permit to make alterations may be denied merely 
because the structure or prior alterations were 
made without first obtaining a permit so to do. 
Guttman v. Bradley Beach 

A building permit to make aiterations may not be 
denied merely because the structure might there- 
after be used in violation of a municipal ordin- 
ance. Guttman v. Bradley Beach 


MURDER 


Murder in the second degree can rest upon the intent 
to inflict serious bodily harm without the intent 
to kill. State v. Alexander 


NEGLIGENCE 


The attractive nuisance or dangerous attraction doc- 
trine is not followed in New Jersey. Strong v. 
South Jersey 

A landowner who has notice that children habitually 
play upon his lands, owes them a duty to exer- 
cise reasonable care that they be not injured by 
any dangerous instrumentality or condition creat- 
ed or maintained by him on his lands which he 
ought reasonably to have anticipated would 
cause injury. Strong v. South Jersey 

Landowner held liable for injury to child resulting 
from unattended fire started by landowner where 


he knew children habitually played nearby. 
Strong v. South Jersey .......6c<<c0cceeskeanne 


A person who boards a train to assist a passenger 
on or off the train, is an implied invitee of the 
railroad to whom the railroad owes a duty of 
reasonable care. Shimp v. Penn R. R. ........ 

A railroad is not liable for injuries allegedly result- 
ing from its act in starting a train while a person 
who has assisted a passenger onto the train is 
alighting, unless it is shown the railroad had 
knowledge or notice of such person’s intentions 
or of facts justifying the inference the carrier 
had reason to know or anticipate such intention. 
Shimp v. Penn R. R. 

The parking of a car unattended and with key in it, 
does not of itself make out prima facie case in 
favor of one who is damaged when an inter- 
meddler unlawfully takes the car. Saracco v. 
Lyttle, et al 

The leaving of a car with the key in it is not the 
proximate cause,of damage to a third person 
resulting from negligent operation of the car 
by one who has unlawfully taken it. Saracco 
v. Lyttle. et al 


A person who induces others to come upon prem- 
ises is under a duty to exercise reasonable care 
for their protection and this is so though the 
place be public property provided he asserted 
and maintained control of it. Bango v. Carteret 
Lions Club ee 

The duty to an invitee extends to protection against 
acts of third persens which the invitor ought 
reasonably to have anticipated and runs also to 
one who attends in the performance of public 
duty. Bango v. Carteret Lions Club iG 

Held, on facts, sponsor of “Soap Box Derby” not 
liable for injuries sustained by plaintiff as re- 
sult of being struck by vehicle of one of the 
entrants. Bango v. Carteret Lions Club 

A municipality is liable for misfeasance of its of- 
ficers in the performance of their public duties 
if the misfeasance is committed or dire¢ted by 
the municipality itself. Milstrey v. Hackensack 
and Fishbough PSS sc Bio 

A municipality is not liable for negligent omission 
to make repairs but is liable for positive mis- 
feasance or active wrong-doing in discharge of its 
duties. Milstrey v. Hackensack and Fishbough 

Public officers have no protection from the conse- 
quences of their misfeasance if committed o1 
directed by the municipality itself. Milstrey v. 
Hackensack and Fishbough cantaie aiueea 

Held, a dengerous condition in a highway resulting 
from a structural fault which could have been 
avoided by the exercise of reasonable care and 
not merely from ordinary wear constitutes a 
nuisance resulting from positive misfeasance. 
Milstrey v. Hackensack and Fishbough 

Municipality and its employee held liable for nuis- 
ance resulting from negligent repair of sidewalk. 
Milstrey v. Hackensack and Fishbough 





lf 





A landlord who assumes a duty of providing light 
upon a stairway continues to have a duty of 
exercising reasonable care to maintain the light 
until notice of its discontinuance is given. Trig- 
giani v. Olive 

A landlord is under no duty to maintain lights in a 
common hallway unless he has assumed the duty 
of providing lights either expressly by contract 

» or by implication of law or is required to do so 
by statute. Triggiani v. Olive 

Failure of a landlord to maintain lights in a hallway 
for two months is an abandonment of the assum- 
ed duty constituting notice of discontinuance 
thereof to one having personal knowledge of these 
facts. Triggiani v. Olive 

Liability for injuries caused by Air-Rifle pellet. 
Di Geronimo v. American 

(Continued on next page) 
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A defendant in a negligence action who settles the 
action by payment to the plaintiff and taking 
of his release is estopped from subsequently in- 
stituting a separate action based on alleged 
negligence of the plaintiff in the former suit. 
SI RMAR W OUIEU 2 yx. d sing Oe ace pn te we bles esoievecees 1 
the letting of a house and lot there is no im- 
plied warranty of fitness for the use to which 
the tenant proposes to devote them and the land- 
lord is therefore not liable for injuries to the 
tenant or his invitees by reason of the condition 
of the premises unless there has been a fraudu- 
lent concealment of a latent defect. Patton v. 
Texas Co. 
Where an owner leases the entire premises to a ten- 
ant, he is not, in the absence of express agree- 
ment, under a duty to make any repairs, and 
proof that he has made some repairs has no 
significance. Patton v. Texas Co. .............. 1 
In the absence of statute a county is not liable for 
injuries to convicts suffered by the latter due to 
the misconduct or negligence of those in charge. 
Boyle v. Hudson 
Where one employs an independent contractor to do 
a work not in itself a nuisance, the contractor 
alone is liable for negligence of himself or his 
employees unless the employer is in default in 
selecting an improper contractor. Kahn v. King 
Petroleum and Howie 
An invitee of a tenant in an apartment house in- 
jured by an explosion of a water heater attached 
to the plumbing in the apartment may recover 
for such injury where the explosion was due to 
negligent failure of the landlord to make neces- 
sary repairs. Daniels v. Brunton 
An owner of a tenement house is under a duty to 
maintain in good repair the water heater in a ten- 
ant’s apartment which is attached to and part 


On 


21 


31 


2 
wv 


of the water supply system. Daniels v. Brunton 154 


Held, proof that passenger was pushed from over- 
crowded bus while alighting and that operator 
had done nothing other than bring bus to stop 
and open door, sufficient to raise prima facie 


case of negligence. Miller v. Public Service .... 17 


Held, in view of conflicting medical testimony court 
properly’submitted to jury question of whether 
2nd fracture of arm occurring some four months 
after first fracture was proximately caused by 
the accident causing the first fracture. Mulquinn 
v. Lock Joint 

A defendant is not discharged from liability for an 
injury which is the proximate result of his act 
even though some other act may have contributed 
to the happening of the injury. Mulquinn v. 
Lock Joint 

Though the overcrowding of a bus is not negligence 
per se, the carrier’s duty is to exercise a degree 
of care for the passenger’s safety which is com- 
mensurate with the risk of danger likely to 
arise from crowding which reasonable foresight 
should anticipate. Miller v. Public Service 

Under RS. 46:36-1 contributory negligence of an 
agent or employee of a bailee is imputable to 
the beilor in an action by the bailor against a 
3rd party tert feasor, as long as the agent or 
empioyee was in iawful control or possession of 
the chattei 2nd regaraiess of whether he was at 
the time acting within the sccpe of his employ- 
ment. Motorlease v. Mulroony 

The existence of a foreign substance on a stairway 
for 45 minutes, will not in the absence of special 
circumstances constitute constructive notice of its 
presence to the owner or person in control. Zizi 
v. D’Anunzio Ledge 

Where the circumstances are such that inspection is 
made, or because of prior knowledge inspection 
should be made, more frequently, existence of 
foreign substance on stairs for 45 minutes will 
raise jury question as to constructive notice. 
Zizi v. D’Anunzio Lodge 

Exclusion of proof that condition on stairs was a reg- 
ular repeated condition he!d error as it bears on 
duty to inspect and constructive noiice. Zizi v. 


1 


> 


D’Anunzio Lodge his Pherae es tae winless 2 
Held, on facts, jury could properly find no cause for 
action in faver of both defendants in suit by 
passenger against operator of another car which 
collided with rear of passenger's car as it was 
about to make lett turn. Murphy v. Terzako anc 
Gamba 
Negligence 
be had on mere proof of an accident. Murphy v. 
Terzako and Gamba 
Proof that invitee on private lands owned and con- 
trolled by defendant was injured by falling piece 
of sheet metal and that cnly probable place from 
which it eculd have come was nearby factory 
also owned and operated by defendant held 
sufficient to raise jury question as to negligence 
in absence of any proof to destroy the inferences 
which could properly be drawn therefrom. Han- 
sen aele-Pitcher Lead Co. .... <2. 66.00 080.5% 
Plaintiff's testimony that he stopped, looked and 
listened before entering grade crossing but was 
struck by a train which he did not see or hear, 
does not establish contributory negligence as a 
matter of law nor that he relied only on his own 
observaticns and not on the lack of warnings. 
Mellon v. Penn.-Reading Seashore Lines 
Where accident cecurs at grade crossing after watch- 
man’s posted hours, it is error to deny request 
to charge that absence of watchman is not negli- 
gence. Mellon v. Penn.-Reading Seashore Lines 2 
Plaintiff's testimony that he locked and listened but 
heard nothing is sufficient to raise a jury ques- 
tion as to whether sitnals were given even in 
face of afiirmative testimony by defendant that 
Mellon v. Penn.-Reading 


» 


») 


ic?) 






signals were given. 
Seashore Lines 
Held: on the facts here present, defendant violated 
no duty in installing a propane gas water heater 
in a cellar pit, as ordered by the hcme owner, 
where stondard equipment was used and stand- 
ard practices followed, and defendant was not 
liable by reason of having made the installation, 
for injuries sustained thereafter when gas which 
had escaped frem the heater exploded as a match 
was struck. Seward v. Natural Gas 
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226 
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The duty imposed on one installing or maintaining 
a*’dangereus instrumentality includes the exer- 
cise off that degree of care which comprehends a 
circumspection, a foresight, a provision which 
has due and proper regard to reasonably probable 
contingencies. Seward v. Natural Gas 

While one unfamiliar with a stairway, who enters 
upon same in darkness is guilty of assumption 
of risk, such is not necessarily the case where 
the person is familiar with the stairway and has 
negotiated it under similar conditions before. 
Howe v. Gambuzza 

The test as to whether a person entering upon a 
darkened stairway is guilty of contributory negli- 
gence or assumption of risk is whether the con- 
duct was such as one exercising ordinary care 
would have pursued under the circumstances. 
Howe v. Garmbuzza 

The defense of unavoidable accident is available un- 
der a general denial; it need not be specially 
pleaded or raised. Hudgson v. Pohi, et al : 

It is error to charge the jury on “unavoidable acci- 
dent” where the testimony is such as to preclude 
a finding that the accident occurred while all 
concerned were exercising care. Hodgson v. 
Pohl, et al 

An accident is “unavoidable” only when ordinary 
care and diligence could not have prevented it. 
Hodgson v. Pohi, et al 

An owner of property who engages a contractor to 
do work thereon is under a duty to the contrac- 
tor’s employees to use ordinary care to see that 
the place in which the work is to be done is 
reasonably safe. Farrell v. Diamond Alkali 

While notice to a reputable independent contractor 
of the condition of the place in which the work 
was to be done might ordinarily be sufficient 
discharge of the owner's duty, it was not suffici- 
ent in the present case where there was an ever 
present latent danger of chrome poisoning. 
Farrell v. Diamond Alkali 

The existence of a possibility of a defendant’s respon- 
sibility for a plaintiff's injury is insufficient to 
impose liability—the evidence must be such as 
to justify an inference of probability as distin- 
guished from mere possibility. Hansen v. Eagle 
Pitcher Lead A ee 

In the absence of direct evidence, negligence must be 
established by such circumstantial evidence as 
would justify the inference that the injury was 
caused by defendant’s wrongful act and would 
exclude the idea that it was due to some cause 
with which defendant was not connected. Hansen 
vy. Eagle Pitcher Lead ee 

While an operator of a picnic grove may be under a 
duty to guard against children running onto a 
playing field where they might be injured, such 
duty does not arise unless the operator knew or 
should have known of the children’s presence so 
as to reasonably forsee or anticipate such course 
of action by the children. Kane v. Basralian.... 

Held, operator of picnic grove not liable for injuries 
to two year old who wholly unsuspectedly es- 
caped his father’s vigil and ran into horseshoe 
pitching pit as shoe was thrown. Kane v. Bas- 
ralian ; : ; 

An operator of a picnic grove is under a duty to 
provide some protection for spectators and other 
patrons whose presence in the area adjacent to 
a horeshoe pitching court might reasonably be 
expected. Kane v. Basralian 


NEGOTIABLE INSTRUMENTS 


Failure to present a note on the due date and to 
notify endorsers of its dishonor, discharges the 
endorsers of liability. Landau and Cohn vy. Ros- 
enbaum, et als 2 ; ; 

The contract of endorsement arising from the en- 
dorsing of a negotiable note can not be changed 
by extrinsic evidence. Landau and Cohn v. Ros- 
enbaum, et als 


NEW TRIAL 


The term “contrary to the weight of the evidence” as 
used in Rule 1:2-20(a) means so against the 
evidence as to show mistake, passion, prejudice 
or partiality by the jury. Hager v. Weber 

The provision of Rule 1:2-20(a) directing the appel- 
late court to set aside verdicts “contrary to the 


weight of the evidence” does not violate the 
constitutional right of trial by jury nor the 
constitutional jurisdiction of the inferior court. 


Hager v. Weber 
New trial as to all issues granted where damages are 
indicate verdict was result 
the issue of liability. Ross 


so inadequate as to 
of a compromise on 
v. Metz ‘ 
On appeal in a cause in which a motion for new 
trial has been made, it is appellant’s duty to 
disclose this fact as the appellate court gives 
due, though not controlling regard to the trial 
judges opportunity to observe the witnesses who 
testified and to pass on their credibility. Ross 
v. Metz 
New trial award 
v. Reading ee: 
On appeal based on claim that a jury is so excessive 
as to be contrary to the weight of the evidence. 
test is whether the verdict excessive 
as irresistably to give rise to the inference of 
mistake, passion, prejudice or partiality. and this 
test is not affected by the fact that the trial 
judge has reduced the awards as excessive on a 
motion for him. Capone v. 
Norton 
Held. since 
cessive amount of damages in death action, re- 


based on counsel’s conduct. White 


the is so 





1 


new trial before 





versal for new trial limited to issue of damages 


was proper. Capone MOTO soso oes 
Where the damages awarded are not supported by 
the evidence and bear no reasonable relation to 
the proofs. the verdict is so far contrary to the 
weight of evidence as irresistably to give rise to 
the inference of mistake, passion, prejudice or 
partiality, and requires the granting of a new 
trial. Massari v. Accurate 


NOTARIES PUBLIC 


A Notary Public may administer an oath in advance 
of testimony given by the Prosecutor in the 
course of investigation of alleged crime. State 
v. Eisenstein 
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NUISANCE 


Held, a dangerous condition in a highway .esulting 
from a structural fault which could have been 
avoided by the exercise of reasonable care and 
not merely from ordinary wear constitutes a 
nuisance resulting from positive misfeasance. 
Milstrey v. Hackensack and Fishbough 

Public officers have no protection from the con- 
sequences of their misfeasance in the perform- 
ance of public duties. Milstrey v. Hackensack 
and Fishbough 

A municipality is not liable for negligent omission 
to make repairs but is liable for positive mis- 
feasance or active wrong-doing in discharging 
its duties. Milstrey v. Hackensack and Fishbough 

Municipality and its employee held liable for nuis- 
ance resulting from negligent repair of sidewalk. 
Milstrey v. Hackensack and Fishbough 

A municipality is liable for misfeasance of its of- 
ficers in the performance of their public duties 
if the misfeasance is committeed or directed by 
the municipality itself. Milstrey v. Hackensack 
and Fishbough 

The general rule that a private obstruction of a pub- 
lic street constitutes a nuisance is subject to the 
exception that an abutting owner may make rea- 
sonable and lawful use of the street. Kahn v. 
King Petroleum and Howie 

The excavation of a sidewalk to install an oil tank 
for the use of the abutting premises is not a 
nuisance per se. Kahn vy. King Petroleum and 
BO WIG cs, Sara SU eih Acted URE TaTe ra) aeiicees Bea aot 


PARENT AND CHILD 


Proceeding in Juvenile and Domestic Relations Court 
under R. S. 44:7-19 should be initiated by com- 
plaint in accordance with Rule 6:4-1 and not by 
certification as provided in the statute. Slocum 
v. Krupy 

A child may be required under RS. 44:7-19 to con- 

tribute towards the support of his indigent par- 

Cnt. SGM Wi; VRAD! coc w acct alee sis fone ores 

Juvenile and Domestic Relations Court has 
jurisdiction under R.S. 44:7-19 to vacate an order 
of the Director of Welfare directing a child to 
contribute to his parent’s support where it is 
shown the parent abandoned and failed to sup- 
port the child during minority. Slocum v. Krupy 

The statutory remedies for enforcing a father’s duty 
to support his child are in addition to and not 
in place of any contractual duty he may have 
entered into. Horby v. King 

The esta! lishment of paternity by a proceeding under 
RS. 17 is a condition precedent to or correlative 
with a proceeding under R.S. 9:16-2-3-4. Bora- 
wick v. Barba 

The Superior Court has no original jurisdiction in 
proceedings under R.S. 17 or under RS. 9:16-2- 
3-4. Borawick v. Barba Me 


The 


PARTIES 


Failure to substitute the successor in public office. 
as plaintiff in an action instituted by the prior 
holder of the office in his official capacity, does 
not abate the action. Neel v. Ball 

In a stockholder’s derivative suit, the corporation 
is an indispensably necessary party. Elite v. 
BEI, EEN AIS:. sccc., amuse cana se ere ete 


PARTNERSHIPS 


An infant may disavow a partnership agreement 
withcut being called upon either to make further 
contributions or to assume further liabilities. 
Sacco v. Schallus 

Where partnership agreement provides that on death 
of partner his interest passes to surviving part- 
ners at his proportionate share of book value of 
the partnership assets without any allowance 
for good will, the proportionate share of the 
good will thus received by the surviving part- 
ners is taxable at 8%. Minoff v. Margetts 


PATENTS 


The mere fact that an invention was conceived while 
the inventor was emploved by another does not 
give the employer any right in the invention. 
Clark v. Beck 

To establish a claim to an invention in the absence 
of express contract, an employer must show 
either that the inventor was engaged specifically 
to exercise for the em- 


his inventive faculties for 
ployer or that the invention was conceived dur- 
ing working hours and with the use of employer's 
machinery and materials; in the former case it 
belongs to the employer, in the latter he has 
shop rights. Clark v. Beck 


PENALTIES 


In action for statutory penalties specific reference 
to the statute is essential. Bayonne v. Murphy, 

; 
et al eins 5 eles sca ueehatn inte 


PLEADING 


and 3:16 not enforced where to do so 
defeat the public policy of the state and 
the new defense raised before entry of 
judgment. Solomon v. Goldberg ; 
The defense that plaintiff was not a licensed broker 
as required by R.S. 45:15 is an affirmative defense 
which should be affirmatively pleaded under 
Rule 3:8-3. and set forth in the pretrial order. 
Solomon: vy: \Golabers 2332. cc2 os cancers pee eee as 
Estoppel. ratification and hes are affirmative de- 
fenses which are not properly before the court 
unless set up in the answer and pretrial order. 
Carlson v. Hannah 
Proceeding in Juvenile and Domestic Relations Court 
under R.S. 44:7-19 should be initiated by com- 
plaint in accordance with Rule 6:4-1 and not by 


Rule 3:9-3 
would 
was 








certification as provided in the statute. Slocum 
Mis SREY 5 oi.) de eens oc Bus ccs eet ae ala ae 
Held. defendant who failed to set up by answer, 





motion to strike, or at pretrial a technical bar 
to plaintiff's claim, is estopped from subsequently 
asserting it where by reason of the delay in 
raising it a statute of limitations ran preventing 
plaintiff from removing the bar. Horby v. King 
The defense of limitations may be raised by motion 
to dismiss for failure of the complaint to state 
a cause of action on which relief can be granted, 
under Rule 3:12-2{5) and may be supported by 
proof of matters outside the pleading. Ccmmun- 
ity v. Seaside 
(Continued on next page) 
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Where a motion to dismiss the complaint for failure 
to state a cause of action is supported by proof 
of matters outside the pleadings, the motion is 
treated as one for summary judgment under 


Rule 3:56. Community v. Seaside ............ 177 
In action for statutory penalties specific reference 

to the statute is essential mare v. Murphy. 

GP Rie, Sains et ays aes ‘alc Bre Sata acne gees 209 
Ratification need not be specially pleaded in an action 

on contract; it is sufficient to plead the contract 

and the breach. Bauer v. Newark ............ 218 
In suing a purported agent on a contract made by 

him, it is safer to sue both on the contract and 

on his warranty of authority. Bregman v. Bech- 

BNO CMSA 28 orercce, eos al acs de ecig ak Ee 369 


VER OF ATTORNEY 

An attorney in fact has only such powers as are 
within his actual or apparent authority. express 
or implied. Carlson v. Hannah ...... me . 29 

The doctrine of “emergency power” is not applicable 
except in an unexpected situation calling for 

immediate action where communication with the 

principal is impracticable. Carlson v. Hannah.. 19 

power of attorney merely creates an agency re- 

lationship governed by the principles of the law 

of agency. Carlson SERRA. 5 oe idwree 19 

A power cf attorney to manage a business includes 
power to make contracts incidental to the oper- 
ation of the business but prima facie does not 
include authority to dispcse of the business in 
whole or in part. Carlson Hannah : 19 


ACTICE 





missal under Rule 3:41-2 
ound reason is shown 
with the 


The court will grant a di 
unless good cause and < 


for the failure to comp 












provision 


thereof. Pagano v. Krispy aan, ern Se ee EE 3 
Action dismissed under Rule 3:41-2 for failure to 
issue summons within 5 days after filing com- 


plaint and for failure to prosecute the action for 





6 months. Pagano MISISOY cies ° 
4n application for leave to answer and defend made 
after default constitutes an appearance within 
Rule 3:55-2(b). Linden Giefl, et als and 
35 


Gadek fe 
Failure to give notice ot 


application for final judg- 
ment after default by the party who has appeared 
in the action as required by Rule 3:55-2(b). is 
ground for setting aside the judgment. Linden v. 
Giefi, et als and Gadek ne sels es 
Held. under the facts, it was error for the court 
to compel plaintiff tc complete his case without 
the doctor whom he had duly subpoenaed but 
who had failed to appear. Pepe v. Urban ... 4] 
Reformation is an equitable defense to an action on 
the contract and must be raised in the contract 
action or it will be barred under the principles 
of res adjudicata and Rule 3:12-8. Massari v 
Einsidler 
By chapters 264, 


: : : ence chin. ee 
384 and 334 Pl. 1948 the legislature 
repealed R.S. 3:225-18 and made the Supreme 
Court rules governing practice and procedure 
in the municipal court and on appeals therefrom 
itrolling. Montclair Stonoyevich .... 91 
bench and bar should be constantly aware 











f the applicability of equitable principles in 

als in the Law Division Sewie v. Coastal 107 
The defense that plaintiff is estopped from asserting 
the claim attempted to be asserted may be raised 





by motion supported by affidavit under exception 

5 of Rule 3:12-2. Kelleher Lozzi 2 : 
The defense of limitations may be raised by motion 

to dismiss for failure of complaint to state 

a cause of action on which relief can be granted, 

under Rule 3:12-2(5) and may be supported by 

proof of matters outside the pleading. Commun- 

ity v. Seaside ; Rate 177 
Where a motion to dismiss the complaint for failure 

to state a cause of action is supported by proof 

of matters outside the igs. the motion is 

treated as one for s1 judgment under 

Rule 3:56. Commur Seaside : : 177 
There must be a showing on the record which forms 
he f h order or judgment en- 
Simoni v. D'Ippolito 422 
dismissal under Rule 3:41-2 in a 
a jury case, admits the tn 


"orabnie In- 
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case, aS In 
testimony and e\ 


jury 
of plaintiff's 














ference that may be there- 
from. Kolberg v. Kol 4 423 
In action by depositor « to recover funds 
paid contrary to stop notice, it is not 
error to refuse to join the vee as a third party 
$29 


Reinhardt v. Pa 


RIAL 
pretrial order should state 
sufficient] y specific to info 
to the claim or claims ass 








PRICE CONTROL 





| the General 


Record Keeping Requirements of ns 
A. Hunoval 65 


Price Regulation, by Joseph 





PRIORITY 
A levy by a junior judgment creditor on surplus 
funds arising from a mortgage foreclosure of 
realty owned by the judg debtor. gives such 
crediter a priority in the surplus over a senior 
udgment creditor. Vine Felmey 107 





PROCESS 


The general power of a law court to control its pro- 
cess does not extend to applications to set aside 
a sheriff's execution sale of real estate made after 

the sheriff has delivered his deed. Masi v. Mestice 90 
Service of process on a foreign Corporation not doing 
business in New Jersey and not having an office 
nere can only be made on an officer. director. 


trustee or a managing or general agent of the 
corporation in this state. Westerdale v. Kaiser- 
RADE CORE oo ooo is ceo'n aricey'v eu phen eG 122 


A managing or general agent of a foreign cor -poration 
upon whom service of process against the cor- 
poration can be made is one who has been given 
a representative character by the corporation 
inclusive of receiving service of process: the ele- 
ment of consent must ge present. Westerdale 
v. Kaiser-Frazer Corp. ............. sais ard) sate Mee 


PROFESSIONS 
If a member of a skilled profession dies before com- 
pleting performance of a contract for his profes- 

sional services, his estate is ordinarily entitled 

to recover the full reasonable value of the ser- 

vices rendered not exceeding, however, the rate 

fixed in the contract. 


Rowland v. Hudson ..... 145 


Held, on facts present, where an architect dies many ~~~ 


years after his employment by a public body 
leaving his work uncompleted, his representatives 
may not establish reasonable value of the ser- 
vices rendered by proving estimated costs of 
construction. Rowland v. Hudson 
Members of skilled and learned professions are not 
limited in the determination of reasonable com- 
pensation to the exact amount of time and expen- 
ditures devoted to a project. Rowland v. Hudson 


PROXIMATE CAUSE 
The leaving of a car 
proximate cause of 


} 


with the key in it is not the 
damage to a third person re- 


sulting from nealinent operation of the car by 
one who has unlawfully taken it. Saracco v. 
EGO Gc B lee 5.5.5 ca aces See a 
Held, in view of conflicting medical testimony court 


properly submitted to jury question of whether 
2nd fracture of arm occurring some four months 
after first fracture was proximately caused by the 
accident causing the first fracture. Mulquinn v. 
Lock Joint x ue k aap a teee cole eee 
A defendant is not discharged from liability for an 
injury which is the proximate result of his act 
even though some other act may have contribut- 
ed to the happening of the injury. Mulquinn v. 
Lock Joint 


PUBLIC *)FFICIALS 
In the absence of fraud 
is exempt from civil 
acts done in behalf of the 








or malice a public officer 
liability for discretionary 
public which are color- 


ably though not really, within his jurisdiction. 
FROG W. NEG Re os oo sin wocies-d acd eres ane ee 
QUARANTINE 
A widow's right of quarantine continues against 
heirs who take possession of the mansion house 
until they assign her dower, rendering them 
liable to her for the rental value of the property 
for such period. Woolf v. Woolf .............. 
A widow may rent the mansion house of her spouse 


and receive the rents without losing her right 

of quarantine. Woolf Woolf 
A widow has a right of quarantine which entitles her 
the mansion house 


to remain in. hold and enjoy 
of her spouse rent free, until her dower is as- 
signed to her. Woolf Woollen 


QUIET TITLE 
Where a grantee has received a credit against the 
purchase price for an outstanding mortgage debt. 
there is an implied assumption of the mortgage 
in equity which places on the grantee a moral 
obligation to pay the mortgage. Hollings v. 
Ho llings 
A Mortgagor or 
a morigage 
equity by tendering pay 
firmative equitable relief in an 
title. Hollings v. Hollings 
RAILROADS 
A person who boards a train to 
or off the 


railroad to 


morally obligated to pay 
debt barred by limitations, must do 
ment before seeking af- 
action to quiet 


grantee 


assist a passenger on 
invitee of the 
duty of 


train. is an implied 


whem the railroad owes a 





reascnable care. Shim; Penn R. R. ie 

A railroad is not liable for injuries allegedly result- 
ing from its act in starting a train while a person 
who has assisted a passenger onto the train is 


alighting. unless it is shown the railroad had 
knowledge or notice of such person's intentions 
or of facts justifying the inference the carrier 


had reason to know ot: cipate such intention. 
Shimp v. Penn R. R RAPA Mab eee 
Plaintiff's testimony that he looked and listened but 


raise a Jury ques- 
en even in face 


heard nothing is sufficient to 
tion as to whether sicnals were giv 











of affirmative ony by defendant that sig- 
nals were given. Mellon v. Penn-Reading Sea- 
SHOU A ANOS fis = chon Ped ois ee ae eae ee 

Where accident occurs at grade crossing after w watch- 


error to deny request 


man’s posted hours 
vatchman is not negli- 


to charge that absence 


gence. Mellcn v. Penn.-Reading Seashore Lines 
Plaintiff's testimony thet he stopped, looked and 
listened before entering grade crossing but was 
struck by a train w hic h he did not see or hear, 


establish contributory negligence as a 
relied only on his own 


does not 
matter of law nor that 


observations and not on the lack of warnings. 
Mellon v. Penn.-Reading Seashore Lines ...... 


In the absence of notice. actual or constructive. a 
carrier owes no duty to a person entering its 
train for the purpose of assisting or accompany- 
ing a passenger to a seat. except not to injure 
him wilfully or wantonly. Shimp v. Penn R. R. 


RAPE 
A woman charging rape 
civil action for dama 
first prosecuting a cri 
defendant. Horby v. 


REAL PROPERTY 


ot bring on for trial 
thereon without 
complaint against the 





Dased 











When an owner of lands subject to a community 
scheme obtains a release of his lands from cer- 
tain restrictions of the community scheme he hbe- 


stranger to those restrictions and has no 
basis for seeking enforcement thereof against 
unreleased lands. Houston v. Automotive ...... 
The question whether there was a breach of a coven- 
ant in the contract of sale depends on the condi- 
tion existing when the day for delivery of the 
deed arrives. De Felice v. Peace 
A purchaser cannot rescind a contract of sale in 
advance of the closing date because of conditions 
which can be rectified before the day for passing 
title. De Felice v. Peace 
On claiming an easement by 
burden ‘of sustaining his claim, of adverse user, 
but when he shows open, continuous, uninter- 
rupted exclusive use for the prescriptive period 
with the acquiescence of the owner of the ser- 
vient. estate a presumption arises that the use 
was adverse. Plaza v. Flax 


comes a 


prescription has the 
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Held, on proofs, adjoining property owners each 
acquired easement by prescription in portion of 
others lands forming common alleyway between 
the premises. Plaza v. Flax 

When a grantor, as part of the consideration of the 
grant, imposes a restriction on his remaining 
lands for the benefit of the grantee or of both 
the grantee and the grantor, the grantee secured 
an equitable easement in the remaining lands 
of the grantor enforceable against any subsequent 
grantee from the grantor with notice. Houston 

Automotive 

To establish a neighborhood plan it is not necessary 

that the restriction on every lot be identical; 

is sufficient if they are so uniform as to carry 
out the benefit or objective sought to be attained. 

Houston v. Automotive 

owner of lands in a neighborhood scheme is not 

a stranger to such scheme merely because of 

variations allowed him which do not destroy the 

basic scheme. Houston v. Automotive 
An owner of lands in a neighborhood scheme has 
the right to enforce it against an alleged viola- 
tion whether his title is prior or subsequent to 

that of the violator. Houston v. Automotive 

REASONABLE VALUE 
Held. on facts present, where an architect dies many 

years after his employment by a public body 
leaving his work uncompleted. his representa- 


A 


) 


tives may not establish reasonable value of the 
services rendered by proving estimated costs 
of construction. Rowland v. Hudson .......... 


If a member of a skilled profession dies before com- 
pleting performance of a contract for his pro- 
fessional services his estate is ordinarily entitled 
to recover the full reasonable value of the ser- 
vices rendered not exceeding, however, the rate 
fixed in the contract. Rowland v. Hudson 

Members of skilled and learned professions are not 
limited in the determination of reasonable com- 
pensation to the exact amount of time and ex- 
penditures devoted to a project. Rowland v 
Hudson 

REFORMATION 

Reformation is 

on the contract 


an equitable defense to an action 
and must be raised in the con- 
barred under the 


tract action or it will be 

principles of res adjudicata and Rule 3:12-8. 

Macsavedls wv: Rist Ql@R oekaki. cna onsacewanes 
RELEASES 


A release may be avoided in a trial at Jaw without 
proof of affirmative misrepresentation by a show- 
ing that it was procured by unfair and inequit- 
able conduct contrarv to the applicable equitable 
principles. Heuter v. Coastal 

A release of a claim for rental overcharge violations 
given without consideration and to avoid dis- 
possess is not a defense in a suit on the over- 
charges. Martin v. Mazziotti 

A settlement of a counterclaim made by the plain- 
tiffs insurer without his knowledge or partici- 
pation and without participation of his attorney 
does not bar the prosecution of his claim. 
De Carlucci v. Brasley & Hayen 

Neither a release taken by a plaintiff's insurer on 
settlement of a counterclaim against plaintiff, 
nor a stipulation of dismissal of the counterclaim, 
estop plaintiff from prosecuting his claim where 
neither he nor his attorney participated in the 
settlement. De Carlucci v. Brasley and Hayen 

RENT CONTROL 

A tenant may institute an action for treble 
under the Housing and Rent Act within 
vear from the expiraticn ef the period ¢ranted 
by the Expediter to make refund of overcharges 
under a retroactive order, where the Jandlord 
fails to make such refund. DeMosse v. Shimme!] 

Evidence that landlord violated State Tenement 
House Law is irrelevant on issue of whether 
landlord wilfully overcharged on rent and _ its 
admission is harmful error. Martin v. Mazziotti 

Where the facts as to the work done by the landlord 
are in dispute it is for the jury to determine 
whether the landlord created additional housing 


damages 


units decontrolled under 50 U.S.C. App. Sec. 
1892. Martin v. Mazziotti erate ETT 

The issue of whether a landlord wilfully exacted 
rent cver the maximum rental is properly a- 
question for the jury where the facts are such 
that divergent inferences can be drawn there- 
from. Martin v. Mazziotti 


Housing and Rent 
lanalord 


Action for damages under the 
Act of 1947 based on bonus exacted by 


must be brought within one year of payment 
of the bonus. Martin v. Mazziotti eee 
A tenant who, as a condition precedent to assign- 
ment of his lease requires that the assignee 


purchase certain furniture in the apartment at 
a price in excess of its market value, which 
excess is beyond the maximum rent ceiling for 
the apartment, is liable to the assignee under 
the Housing and Rent Act of 1348 for three 


times such excess if the exaction was wilful] 
or the result of failure to take practicable 
precautions. Zager v. Lewis 


overcharge. 


Effect of tenant’s release of claims for 
U.S. |, re einen rn iit! 
REPLEVIN 


One tenant in common in chattels cannot maintain 
replevin against the other, as the plaintiff in 
replevin must establish an exclusive right to 
the possession of the chattels. Mandelbaum y. 
Weiss 

REPUTATION 
A character witness may not be cross examined as 

to his opinion of defendant; only testimony of 
reputation in the neighborhood is admissible 
Stzte v. Williams 
Absence of talk in the neighborhood is indication 
that defendant is deemed worthy and may in- 
dicate an exceedingly fine reputation. State v. 
WHAIIS: 5 icis sence dactunmncruanee ta eee 
Acts or reputation of a defendant after the indict- 
ment are not admissible under the rule per- 
mitting evidence as to a State v. 
i anne eS 
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The State may not in cross examining a character 
witness ask about specific offenses allegedly 
committed by defendant though it may ask 
whether the witness had heard any reports or 
rumors thereof. State v. Williams .............. 


RES ADJUDICATA 


A divorce decree is not res adjudicata as to the 
validity of a particular marriage unless that issue 
was litigated; it establishes only that the parties 
were married. Chirelstein v. Chirelstein 

A decree of dismissal on the merits in an action for 
alimony is res adjudicata in a subsequent action 
for alimony in the absence of new evidence or 
change of circumstances since the dismissal. 
Chirelstein v. Chirelstein ....................005 

A judgment or sentence does not work an estoppel 
as to an issue not raised, litigated or decided 
in that cause. Me Kinnon v. Ferber 

A prior action against the master is a bar to a sub- 
sequent action against the servant on the same 
subject matter where the former action was 
based on the doctrine of respondeat superior. 
Templeton v. Scudder 


RES IPSA 


Proof that invitee on private lands owned and con- 
trolled by defendant was injured by falling 
piece of sheet metal and that only probable 
place from which it could have come was nearby 
factory also owned and operated by defendant 
held sufficient to raise jury question as to negli- 
gence in absence of any proof to destroy the 
inferences which could properly be drawn there- 
from. Hansen v. Eagle-Pitcher Lead Co. 

The mere fact that defendant is in control of the 
place where the accident occurred is insufficient 
to invoke the res ipsa doctrine—it must be 
shown that in all probability the falling object 
which caused the injury was in defendant's 
control. Hansen v. Eagle Pitcher Lead 


RES JUDICATA 


Judgment in negligence action between 3rd_ party 
and bailee is not res judicata in action between 
bailor and the 3rd party. Motorlease v. Mulroony 


RULES 


DN 


LE 
A 


The power to make rules with respect to practice 
and procedure in all the courts is exclusively 
in the Supreme Court. In re: Pfizer 

Under the Constitution, the jurisdiction of the for- 
mer courts vested in the Superior Court does 
not include such jurisdiction of the abolished 
courts as dealt with rule making and procedure. 
In re: Pfizer 

RS es US SOIR GY dl eae a a ri eae ee an eee a 

Amendments, ete. 89, 193, 225, 

By chapters 264, 384 and 394 Pl. 1948 the legislature 
repealed R.S. 2:225-18 and made the Supreme 
Court rules governing practice and procedure in 
the municipal court and on appeals therefrom 
controlling. Montclair v. Stonoyevich 

Rule 7:7-6 held not applicable to a case already 
marked “not moved” at the time the rule was 
adopted, where the statute of limitations would 
bar the claim if the rule were applied. Neel v. 
Ball 

While the rules govern proceedings already pending 
when they became effective, they will not be 
applied where to do so would not be just and 
practicable. Neel v. Ball 

The defense that plaintiff is estopped from asserting 
the claim attempted to be asserted may be raised 
by motion supported by affidavit under excep- 
tion 5 of Rule 3:12-2. Kelleher v. Lozzi ...... 

Rule 2:12-2 relates to defensive pleading and does 
not require defendant to set up in his answer 
an affirmative cause of action by way of counter- 
claim. Kelleher v. Lozz: 

The “withcut prejudice” provision of Rule 3:41-1(2) 
relates only to the plaintiff in the action. Kelleher 





SB EO eee Se RIS PCA eee en ee 
Rule 2:41-1(a) wes not intended to nulify the effect 


upon payment and _ release. 


of a_settlemen 
Kelleher v. Lozzi 
The filing of a counterclaim is under Rule 3:13-1, 
permissive and not mandatory. Kelleher v. Lozzi 
Tentative Draft of Proposed Changes in Rules Relat- 
ing to Divorce and Custcdy 
Under Rule 3:33 as it stood prior to amendment in 
June 1951, there was no duty on a party to 
disclose by supplementary answers to interroga- 
tories, the names of witnesses discovered after 
Capone 


the original answers had been served. 
v. Norton 


Nn 


buyer who accepts gecds and cannot prove notice 
of alleged breach of warranty to the seller within 
a reascnable time after he knew or should have 
known of the breach, loses any right of action 
for such breach. Johnson v. Hoffman 
Proof that animals purchased were dead or had to 
be destroyed cn delivery or shortly thereafter 
goes not to breach of warranty but to failure of 
consideraticn. Johnsen v. Hoffman 
Where the price fixed in a sales contract was mater- 
ially reduced to secure an improper tax advan- 
tage, the parties will be held to that figure and 
courts will not enforce the normal rule as to 
damages. Massari v. Accurate 
The normal damages for breach of warranty in a sale 
is the difference between the value of what was 
received and the value it would have had if 
there had been no breach. Massari v. Accurate 
Whether or not notice of breach of warranty is 
timely depends on the circumstances of each case 
and the nature and magnitude of the inspection 
necessary to determine the extent of the breach 

as well as the intention of the parties as to when 
inspection should be made and notice given. 
Massari v. Accurate 
The question of whether notice of non acceptance of 
goods is sufficient and was given within a rea- 
sonable time is generally a question of fact for 
the jury based on the circumstances of the par- 
ticular Massari v. Accurate 
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SELF DEFENSE , 


Where one, assailed is not, or does not reasonably 
appear to be threatened with imminent danger 
to life or great bodily injury, he is not under a 
positive duty to accept an available opportunity 
to retreat, but may stand his ground and resist 
assault with such force as appears reasonably 
necessary for self protection. State v. Goldberg 
The opportunity to retreat is an element to be con- 
sidered with all the other circumstances in 
determining whether one assailed used only such 
resistance as was necessary for self protection. 
State v. Goldberg 


SELF INCRIMINATION 


Our rules that the examination of the person of an 
accused after his arrest does not constitute un- 
reasonable search, and that evidence procured 
by an unjustified search is admissible if eviden- 
tial per se, reaffirmed. State v. Alexander 

The privilege against self incrimination relates to 
compulsory oral or testimonial evidence by the 
accused as distinguished from real evidence. 
State v. Alexander 

The taking of a defendant’s blocd for a blood test 
to determine his blood type, without his consent, 
and the introduction of evidence thereof, does 
not violate his right against self incrimination 
or against reasonable search and seizure. State 
Vi SPIER ONGCE © sais o ok J cern Ae eee OR Rees 


SET OFF 


Improper to set off wages of seaman in attack case. 
Johnson v. Isbrandtsen 


SETTLEMENT 


Neither a release taken by a plaintiff's insurer on 
settlement of a counterclaim against plaintiff, 
nor a Stipulation of dismissal cf the counter- 
claim estop plaintiff from prosecuting his claim 
where neither he nor his attorney participated 
in the settlement. De Carlucci v. Brasley and 
Hayen ; Me ‘ns 

A settlement of a counterclaim made by the plain- 
tiff's insurer without his knowledge or partici- 
pation and without participation of his attorney 
does not bar the prosecution of his claim. 
De Carlucci v. Brasley and Hayen 


SIDEWALKS 


Proof that a drain pipe elbow extends beyond the 
side of the building does not itself support an 
inference that it is encroaching on the public 
easement. Pierri v. Faure 

An abutting owner who collects the rain water fcom 
the reof of his building and discharges it upon 
the sidewalk through a pipe, is not, in the absence 
of proof that the pipe extended into or over 
the public easement, liable to a pedestrian who, 
after this water has frozen, slips on the ice so 
formed. Pierri v. Faure 


SLANDER 


A wife can maintain an acticn for loss of consortium 
and other special damages sustained by her by 
reason of a libel or slander of her husband. 
Alfone v. Newark Umbrella 


SPECIFIC PERFORMANCE 


An agreement to make a mortgage containing all 
necessary details except the term of the mort- 
gage, is sufficiently certain to be enforceable as 
it will be presumed the mortgage is to be pay- 
able on demand in the absence of proof of a 
contrary intention. Cauco v. Galante 

Held, provision for liquidated damages. as indicated 
from the language used, intended to give 
defendant an option to perform or pay the sum 
fixed» Hamilton yv.. Tarlton: ....55..6. 522.0200. 

Provision in contract for liquidated damages, in- 
tended to secure performance, does not make the 
contract optional and does not prevent specific 
performance but if the provision was intended 
as an alternative to performance at the choice 
of a party, then that party may pay and be freed 


Was 


from the obligation to perform. Hamilton v: 
AAIAINON: 6 elcne Kk ORS ORAS EGR SS 
STAIRWAYS : 
The test as to whether a person entering upon a 


darkened stairway is guilty of contributory negli- 
sence or assumption of risk is whether the con- 
duct was such as one exercising ordinary care 
would have pursued under the circumstances. 
awe v2 Ceamage zs seecesca rue eee eae 
While one unfamiliar with a stairway, who enters 
upon same in darkness is guilty of assumption 
of risk, such is not necessarily the case where 
the person is familiar with the stairway and has 


negotiated it under similar conditions before. 
Gwe: VG ARNOUEZA,  aeic « wixie se oe aero 
STATUTES 


Where the legislature, after judicial construction of 
a statute, has amended it in other respects but 
has not changed the terms construed, there is 
a strong presumption of legislative approval of 
that ecnstruction. Mechanics v. Penn R. R.., et als 

Where a Federal statute expressly provides a method 
for enforcement of the obligation it creates, the 
statute is usually to be construed as excluding 
remedies for its violations by other means or in 

Brinkman, et als v. 


favor of other 
Urban Realty Co., et als 
The violation of a Federal statute created no liabil- 
ity to private persons injured thereby unless 
that statute expressly or impliedly creates such 


persons 


right. Brinkman, et als v. Urban Realty Co., et als 3 


Statutes in pari materia must be construed together. 
and where consent to sue is given in one, it will 
be applied to the other, National Surety v. Barth. 
et als se Pesci a Ragck sl bar a acre ee las stearate aes 

Where a statute is explicit and clear the court may 
not accept evidence of its legislative history or 
examine its preamble to determine the legislative 
intent, but must construe it according to its own 
terms: such evidence may only be resorted to if 
the statute is ambiguous. Bass v. Allen 


STATUTE OF FRAUDS 


An agreement to give a mortgage on real estate 
comes within the Statute of Frauds and the ad- 
vancing of money without more is not such 
partial performance as will take it out of the 
Statute. Cauco v. Galante 
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Sale of property under agreement to sell same and 
apply proceeds as mortgage loan held sufficient 
performance to take agreement out of the Stat- 
ute. Cauco v. Galante 


SUBROGATION 


An assignor of a contract for the purchase of realty 
is not, by virtue of his agreement to return 

to the assignee the consideration paid for the 
assignment if the owners refuse to convey, sub- 
rogated to the rights of the assignee in the event 

of such refusal. Ganger v. Moffett 


TAX APPEALS 


The prosecution of a tax appeal before the County 
Tax Board for another constitutes the practice 
of law. Stack v. P. G. Garage, Inc. 

An agreement by a layman to prosecute a tax appeal 
for another is illegal and unenforceable even 
though the layman intends to and does retain 
an attorney to handle the legal services required. 
Stack v. P. G. Garage Inc. 


TAXATION 


What Constitutes Reasonable Cause, by Harold Ka- 
mens and William Ancier 
Stockholders’ Loans and Tax Consequences by Ira 
N. Tuck 


361 
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Income Taxes—Questions and Answers 38, 43, 53, 62, 70, 77 


Perscnal Liability of the Fiduciary for Decedent's 
Income Taxes, by Joseph Berman 
A taxpayer is entitled to interrogatories as to the 
amcunt fixed by the assessor for each of the 
several classes of personal property enumerated 
in RS. 45:4-52 in arriving at and fixing the total 
perscnal property assessment of the taxpayer. 
Newark v. Division of Tax Appeals 
Where the statute imposing a tax fails to provide a 
means of collecticn, collection may be enforced 
by civil action in the nature of action for debt. 
Bayonne v. Murphy, et al 
Death taxes on assets not passing under the will are 
payable from the residuary estate unless the will 
provides otherwise. Vondermuhl v. Montclair 
Death taxes and interest thereon chargeable against 
a trust are payable out of corpus. Vondermuhl 
v. Montclair 
Death taxes are apportioned in accordance with the 
proportion of the total tax that the value of the 
assets of each recipient bears to the total assets 
entering into the total tax. Vondermuhl v. 
Montclair 
Testator’s direction that certain taxes be paid from 
his residuary estate generates an implication that 
he intended other taxes or taxes on other assets 
should not be paid by his residuary estate but 
charged on the property in respect to which it is 
levied. Vondermuhl v. Montclair 
Company organized for the benefit of 
exempt. Mueller v. Commissioner 
Corporate Dissolution Under Section 112(b)(7) of the 
Internal Revenue Code. by Martin L. Fleischman 
Tax Treatment of Advances by 
Harold Kamens and William Ancier 
The Powers of Appointment Act. by Harold Kamens 
and William Ancier 
A real estate tax may be levied against a vendee in 
possession under an executory. contract for sale 
even where legal title to the' premises is in a 
public body exempt from taxation. Newark v. 
Fisher 
provision of R.S. 54:3-26 freezing assessments 
for two years at that fixed by the County Board 
unless the City appeals successfully. relates only 
to judgments as to the amounts of the assess- 
ments and not to judgments as to the tax exempt 
status of property. Newark v. Fisher 





TAX FORECLOSURE 


Redemption may be made at any time up to the 
entry of the final judgment of foreclosure and is 
not barred by expiration of the time fixed in the 
order fixing time for redemption. Linden v. Giefl, 
et als and Gadcek 


TAX SALES 


The validity of a recorded tax sale certificate cannot 
be attacked more than 2 years after its recording 
except for fraud by the holder in its procurement 

f the holder that it had been 


or knowledge of 
fraudulently procured. Community v. Seaside 


TENEMENT HOUSES 


An invitee of a tenant in an apartment house injured 
by an explosion of a water heater attached to 
the plumbing in the apartment may recover for 
such injury where the explosion was due to 
negligent failure of the landlord to make neces- 
sary repairs. Daniels v. Brunton 

An owner of a tenement house is under a duty to 
maintain in good repair the water heater in a 
tenant’s apartment which is attached to and part 
of the water supply system. Daniels v. Brunton 


THIRD PARTIES 


In action by depositor against bank to recover funds 
paid contrary to stop payment notice, it is not 
error to refuse to join the pavee as a third party. 
Reinhardt v. Passaic-Clifton ; 


TIME 


Where by statute an act is arithmetically due on a 
day which turns out to be a Sunday or a holiday, 
it may be lawfully performed on the next day 
which is not a holiday or Sunday. Poetz v. Mix 

The provision in Rule 1:7-8 that Saturdays shall be 
counted as other days applies only where the 
prescribed period is less than 7 days. 


TORTS 


A judgment may be entered against one of several 
joint tort feasors for the damages regardless of 
the disposition of the claims against the other 
tort feasors. Malinauskas v. P. S 
Verdicts in actions against joint tort feasors are, 
in a proper situation. separable. Malinauskas v. 
os 





his wife’s employer for injuries sustained by his 
wife within the coverage of the Workmen’s Com- 


Danek v. Hommer and N. J. 


pensation Act. 
Manufacturers 


TRIAL 


A party cannot permit a cause to go to judgment on 
one theory and then raise another theory for 
the first time on appeal. Tornaquindici, et als 
v. Bocchicchio : 

(Continued on next page) 
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The court’s charge to the jury, made without objec- 
tions or exceptions thereto is the law of the case 
and a verdict returned in conformity therewith 
will not be disturbed unless there are errors 
plainly appearing in the record that justify such 
action. Tornaquindici, et als Bocchicchio .. 26 

Verdicts in actions against joint tort feasors are. in 
a proper situation, separable. Malinauskas v. P.S. 33 

A joint tort feasor sued as a co-defendant. has no 
basis for objecting to a judgment on a verdict 
which was unanimous as to him but was divided 
on the liability of the co-defendant. Malinauskas 














US ieee acscae ss ere en ro nie eee 33 
Held. under the facts, it was error for the court to 
compe! plaintiff to ccmplete his case without 
the doctor whom he had duly subpoenaed but 
who had failed to appear. Pepe v. Urban ...... 41 
Trial by jury may be constitutionally waived by 
counsel for the parties, pursuant to Rule 3:38-1. 
ENTE AG © ¢: > a nae SC ee 193 
In a custody action the judge may examine the 
child in private, but the preference of the child, 
when ascertained, should be stated for the record 
and any assertions of fact made by the child must 
be placed on the record by the Court if the 
Court considers same in reaching its conclusion. 
Batter Fs GO eid cn xdsavcetavenaeconta suse. 210 
It is the duty of the trial court to instruct the jury 
on all the principle issues involved in the cause. 
but in the absence of a request to charge on a 
point. the failure of the court to charge on such 
point is not appealable error. Gabriel v. Auf 
TSS COE, SS eee peace arene riers tN rey oer Pera 251 
Verdict against corporate defendant based on agree- 
ment made by its treasurer cannot stand in ab- 
sence of proof of special or apparent authority 
even though no request to charge on the question 
of authority was submitted. Gabriel v. Auf Der 
Heide wi ccsis ces le Was Aicte Sear BAe 251 
It is error for the court to direct a verdict ieee 
there is conflicting testimony upon which rea- 
sonable men might differ as to material issues. 
Palatini v. Sdriatt... 26... 665+«00 easier 266 
Held, court properly exercised its discretion to 
refuse continuance of case to permit recall of 
defendant who had left the court voluntarily 
during a recess in the trial. Leider v. Pitock 322 
Ordinarily affirmative testimony is stronger than 
negative testimony and where a witness merely 
states he did not see a particular object, such 
testimony standing alone is without value as to 
the presence or absence of the object. Rapp v. 
EN VICE hoje 0's. 00 ns bx oclneal enue ann £30 
Testimony negative in form may be positive in 
substance: such is the case where the circum- 
stances are such that the witness would in all 
probability have observed the object if it existed. 
and he testified he did not see it. Rapp v. Public : 
330 
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A testamentary trust of pers¢ , 
istered according to the | of testator’s domi- 
cile unless a contrary intent is expressed in the 
will: In ore: Carter .... MR ape y dia. Le 

trustee should not be surcharged for relying on 
the apparently controlling decisions of the courts 
which are subsequently reversed or overruled. 
In re: Carter i a teatcadt ae Fee 

A trustee of an euporss trust may make such evi- 
dence, by written de ation of trust or other- 
wise, as will be recognized by the courts. to 
prevent his creditors from enforcing their claims 
against the trust estate. Osback ...... 146 

While parol evidence is not admissible to establish 
a trust in realty, it is admissible to prove that 
a conveyance by a gr ~ in execution of 
a prior parol trust he ntor had 
hel id the property WSDOT <i ois0 sans . 146 

A trust in realty may parol until manifested 
in proper writing trustee, and when so 
acknowledged, operat es retrospectively from the 
time of its creation. Coles Osback «+ 146 

Death taxes and interest thereon chargeable against 
a trust are payable out of corpus. Vondermuhl 
SE GUROMACIREES 5s 5c os; 0c dios Yaleie Meare aon ardeseteee 

A testamentary trust prov payment of in- 
come to the testator’s for life with re- 
mainder to her personal representatives on her 
death, and placing broad investment powers in 
the trustee. is not terminable during the life of 
the widow and there is no merger of the legal 
and equitable estates. Fidelity v. Margetts 234 

A trust is considered an active trust and will not be 
accellerated or terminated where the purpose for 
which it was created demands its continuance. 
WIGGLES Ns WAAPOOES %icecs coc nescesasniesnes 234 


The rule that a bequest to A. for life with remainder 
to his personal representative is a gift of an ab- 
solute estate will not be applied where the 
bequest is so made through an active trust in- 
tended to continue during A's life. Fidelity v. 
MRI IRR. Sek olor coo Ske ele Lad aah Cee ne . 234 
The 40% limitation on limited legal investments 
under the Prudent Man Act includes in its calcu- 
lation such investments as may have been made 
or retained by the fiduciary under the express 
terms of the trust. Ritchie v. Farrelly Sante atts eee 
The Prudent Man Act, L 1951, c 47, applies to trusts 


already in existence at the time of its enact- 
385 


ment. Ritchie v. Farrelly ........... 
UNAUTHORIZED PRACTICE 

e prosecution of a tax appeal before the County 

Tax Board for another constitutes the practice 

of law. Stack v. P. G. Garage Inc. .........---+- 154 
An agreement by a layman to prosecute a tax appeal 

for another is illegal and unenforceable even 

though the layman intends to and does retain an 

attorney to handle the legal services required. 

Steck v. P. G. Garage Inc. ......-06+-00+0%+: 154 


UNAVOIDABLE ACCIDENT 
An accident is “unavoidable” only when ordinary 
eare and diligence could not have sani it. 
Hodgson v. Pohl, et al 
It is error to charge the jury on “unav oidable acci- 
dent” where the testimony is such as to preclude 
a finding that the accident occurred while all 


concerned were exercising care. Hodgson v. Poh}*~_ 


et al 


UNCLEAN HANDS 

Doctrine of unclean hands not applied to bar defen- 
dant in a fraudulent foreign divorce from sub- 
sequently attacking same though she participated 
therein. Staedler v. Staedler 

The applicaticn of the clean hands doctrine is within 
the discretion of the court. Hughes v. Eisner 

The execution by the plaintiff of affidavits in the 
cause containing knowingly false statements con- 
stitutes unclean hands requiring dismissal of 
the action. Landau and Cohn v. Rosenbaum, 
RIS oo hoe ca lap aee tia 38 Be es 


UNFAIR COMPETITION 
In a suit to restrain unfair competition where no 
violation of trade mark or trade name is involved, 
fraud must be pleaded and proved. Ferber v. 
Northern 


unpatented article may be copied and marketed 
provided that in doing so the copier does not 
attempt to sell the goods as those of the original 
producer or to lead the public into so believing. 
Ferber v. Northern 
UNIONS 
Held, the right of the local to disaffiliate from the 
national organization was inherent in the com- 
pact between them. Harker v. McKissock 
The constitution and by laws of the national, ac- 
cepted by the local on becoming affiliated, are 
in the nature of a contract and subject to the 
laws of contract govern the relationship and 
rights between them. Harker v. McKissock .... 
Clause in national’s constitution that on termination 
of affiliation assets of local automatically become 


property of national is valid and is not such 

forfeiture es wiil be relieved against by equity. 

Fiates wv: MeMissoclt |. ..:-.. i scsitencenives eddies 
VENUE 


The provision of Rule 3:3-2 that venue in actions 
against public officials shall be laid in the county 
in which the cause of action arose, applies only 
to cases where public officials are sued in their 
capacity as such and not to action against them 
as individuals. Rabin v. Pollit and Shonka 


WAGE CONTROL 


The Lawyer and Wage Controls, by Joseph M. Kotz 


Wage Freeze Policy. by Sylvester S. Garfield ...... 
WAGE EXECUTIONS 
Application for wage execution based on hearsay 
affidavits properly denied. South Orange v. 
PACD oi os a ida. 4 ks eee Ri ae aera 
Requirement of Rule 3:43-3 that affidavits used on 


motions shall set forth only competent admissible 
evidence held applicable to wage execution appli- 
cations. South Orange v. Albanese 

WILLS 
Words used in a will are used in their popular mean- 
ing unless it appears from context that a different 


cr technical meaning was intended. Schaffer v. 
2) 00) ere : PP ee ae ee ee 
Phrases such as “expiration of present war’ or 


‘mean to the end of 
documents such 
clear that a 


“duration of the present war 
hostilities when used in private 
as wills or agreements. unless it is 
narrower or technical meaning was intended, 
though they are construed to mean to formal 
termination by treaty when used in public docu- 


ments such as statutes. Schaffer v. Oldak 
Heid testator, in referring to “such property as my 
wife and I own jointly at the date of my death” 
intended to include therein U. S. Savings Bonds 
registered in both their names alternatively. 
In re Manfredini Me ee a A rer 
The determining factor in a will is the intent of the 


testator as expressed in the document as a whole 

Brescia A RROMlGP: 5 55 csc ox ctacocunuenage een as 

Where testator leaves residuz estate in trust for 

support of his wife, indicates that her support is 

his primary clesire, authorizes executors in 

their discretion to with payment of legacies 

if necessary to adequately provide for the wife, 

executors are not justified in paying legacies if 

this would defeat or impair ability to provide for 

the wife. Drexler x. Drexler ~.. 2. cccccsecesc es 

In construing wills, effect is given. if possible, to all 

provisions if not in conflict with ‘each other or 
with the general intent revealed by the will 

an entity. Drexler Drexler 

WITNESSES 

A party upon 

served and 

nesses, need not advise 

es discovered after the 

interrogatory has expired. 

No informaticn obtained by a party after the time 

for answering the interrogatories propounded 
has expired need be given. Capone v. Norten 

The fact that a witness otherwise experienced in the 

field involved has had no dealing with the par- 

ticular article involved does not affect his com- 

petency to testify as an expert though it might 














hold 








whom an interrogatory has been 
answered as to the names of wit- 
his adversary of witness- 
for answering the 
Capone v. Norton 





time 





affect the weight to be given his testimony. 
Leider v. Pitock o LHS aan plo Soe eT 
The determination of 2 witness's qualification to 
testify as an expert is for the court’s discretion 


and its decision thereon will not be reversed if 
there is any evidence to support it. Leider v. 
Pitock 
WORDS AND PHRASES 
“Amusement Park” connotes a grouping together in 
one place of various amusements for pleasur- 
able diversion and does not include a swimming 
pool with picnic grounds since this is but one 
amusement. Tice v. Woodcliff Lake ............ 
The word “compensation” as used in R.S. 34:15-40(b) 
dees not include medical or funeral expenses. 
O’Brien v. State Highway Dept. 
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Phrases such as “expiration of present war” or “dur- 
ation of the present war” mean to the end of 
hostilities when used in private documents such 
as wills or agreements, unless it is clear that a 
narrower or technical meaning was intended, 
though they are construed to mean by treaty 
when used in public documents such as statutes. 
Schaffer v. Oldak 

A riot is a disturbance of the peace by three or more 
persons unlawfully assembled together and act- 


3 ing in a violent and tumultuous manner. State 
RUNG os ose ce cecvtncecucetunesatnasneeame 
The term “contrary to the weight of the evidence” 


as used in Rule 1:2-20(a) means so against the 
evidence as to show mistake, passion, prejudice 
or partiality by the jury. Hager v. Weber 
word “suifer” as used in the state regulation 
against prohibited conduct imposes responsibility 
on a licensee, regardless of knowledge, where 
there is a failure to prevent the prohibited con- 
duct by those occupying the premises with his 
authority or with a privilege to enter, regardless 


The 


82 


of the nature of the privilege. Greenbrier v. Hock 202 


The term “fund in court” as used in Rule 3:54-7(b) 
. is not limited to moneys on deposit with the 
clerk, but must be given a liberal interpretation 
and probably includes lands or assets subject to 
the court’s control and upon which, by principles 
followed before the adoption of the rules, counsel 


fees might be charged. Haines v. Burlington 
County Bridge Commission ................... 
An accident is “unavoidable” only when crdinary 


care and diligence could not have prevented it. 
Hodgson v. Pohl et al 


WORKMEN'S COMPENSATION 
Proof that employee fell from path, over small fence 
into a ravine, under circumstances present. raised 


reasonable presumption of accidental fall. Kelly 
W.. HGRGNSOENS fk sess cick eecsuyaseseer ee 
Suicide or willful negligence are never presumed. 
Nelly. .w. Baehensaele -... 52 ded-55.00naeeas geen 


Injury sustained by employee while attending em- 
ployer’s annual outing for employees held arising 
out of and in the course of the employment. 
Kelly Hackensack 

An award for increased disability may even after 2 
years be based upon an injury not specifically 
alleged in the original petition so long as it ‘re- 
sulted from the same trauma upon which the 
original petition and award were based. Ginter 

Westinghouse 

Where the net recovery by the employee in a 3rd 
party negligence action exceeds the compensa- 
tion received, the employer cr his carrier is en- 
titled to full reimbursement of the compensation 
and medical expenses paid with interest from the 
date of the judgment against the 3rd_ party. 
Firemen’s Fund et al v. Batts and New Amster- 
dam 

A settlement or compromise, though approved by a 
deputy director, is no bar to a later formal 
determination, where the employer denied the 
jurisdictional facts and reserved all its defenses. 
Nagy v. Ford 

The Bureau has no jurisdiction to approve « com- 
promise settlement where the jurisdiction facts 
are in dispute: Nagy v. Ford... ..:.0si<vs<suses 

A carpenter hired by owners to do the carpentry 
work in their construction of a home for them- 
selves is not a casual employee within R. S. 
34:15-36. Glidear Charles: . a. scacvcensee 

Steady employment in the employee’s usual trade for 
more than a single piece of work constitutes 
“regular” employment within the statute. Gli- 
dear -v; : Charles is «caciclesasemccaaeaneteere 

The empioyer is not entitled to be reimbursed for the 
$250 paid towards funeral expenses pursuant to 
RS. 34:15-13. out of a recovery had from a third 
person for the death of the employee. O’Brien 

> state Highway Dept. 6 226 scccessaccseeses 

The Appellate Division may, where it feels justice 
demands it, remand a cause to the Workmen’s 
Compenreation Division for rehearing though it 
was fully tried by the parties below. Giacchi 
v. Richmond 

The power of the Appellate Division to review the 
facts and make independent findings thereon is 
permissive and a litigant may not as a matter of 
right require its exercise. Giacchi v. Richmond 

Admissions of compensable accident and causal re- 
lationship contained in Forms 1, 2, and 3 filed by 
the carrier with the Workmen’s Compensation 
Division, are competent common evidence 
which may be sufficient in themselves to justify 

finding of liability. Amend v. Amend 

Admissions contained in Forms 1, 2, and 3, together 
with payment of temporary compensation held 


law 





sufficient to raise prima facie case of coronary 
occlusion due to accident. Amend v. Amend .. 
The 10 day notice provision of R.S. 34:15-40 (f) is 
for the benefit of the employee and may be 
waived hy him. Poetz v. Mix ............. 


Appellate Court should recognize the advantage of 
the trial court in judging credibility especially 


where alleged injury is based on subjective 
complaints and facts are controverted. Gaeta 
Wi. SOMES oo can wie iaaeds aoe ae le eee 
On appeal to County Court in Workmen’s Com- 
pensation case Court should net consider ques- 


tion of temporary disability where only ground 
asserted and briefed is alleged error as to per- 
manent disability. Gaeta v. Scott 
On appeal to County Court from judgment of Work- 
men’s Compensation Division, the court should 
not of its own volition consider any ground of 
appeal not asserted or argued. Gaeta v. Scott 
appeal in a workmen’s compensation case, the 
county court shall, pursuant to Rule 5:2-6 make 
* independent findings of facts, in the form of an 
original cpinion, on any factual issues raised and 
on such non issuable facts as are necessary to 
a determinaticn of the matter. Folsom v. Magnia 
Under R.S. 34:15-12 as amended in 1950 the maxi- 
mum weekly award for partial permanent dis- 
ability was increased froin $25 to $30. Bass v. 
Allen 


(Continued on next page) 
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ZONING 
Denial of a permit by a municipality on one ground 
does not constitute a waiver of nor bar it from 
asserting other grounds for refusing the permit 

in a subsequent law action. Tice v. Woodcliff 

Lake 


The decision determining a building permit cause is 
controlled by the ordinance in effect at the time 
of-the decision and not ky the ordinance which 
was operative when the permit was sought. Tice 
v. Woodcliff Lake 


Held, on facts, driveway running across residential 
zone solely for ingress and egress from a busi- 
ness building to a highway, did not violate zon- 
ing crdinance. Beckman v. Teaneck 


A driveway is itself neither a business use nor 
otherwise; it takes color from the uses permitted 
by the zoning ordinence of the lands in the area. 
RRNA 9: PENCE oo os scicca aise see avaea noes 

A large sign announcing the presence of a nearby 
business structure and the business conducted 
therein, is itself a business structure put to a 
business use and a violation of a zoning ordin- 
ance classifying the location as non business. 
Beckman v. Teaneck 
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